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THE EXERCISE OF JURISDICTION IN REM 
TO COMPEL PAYMENT OF A DEBT. 


1B a previous article! the jurisdiction of courts over foreign per- 

sons has been examined. It remains to consider the power of 
a court to compel an absent defendant, through jurisdiction over 
property belonging to him, to discharge his obligations. 

Jurisdiction in rem depends solely on the physical control of 
the res by the sovereign exercising jurisdiction.? A few exceptions 
to this general statement are to be sure established; thus where 
property is carried into a foreign territory without the codperation 
or consent of the owner jurisdiction cannot be exercised.* These 
exceptions have no bearing on the general discussion and will be 
no further instanced or considered. The typical example of 
jurisdiction im rem is the jurisdiction of the Court of Admiralty 
over any vessel within the territorial waters of its sovereign.* But 
jurisdiction in rem is by no means confined to admiralty jurisdiction. 
Although in admiralty the subject of jurisdiction is personified 
and made a defendant, this is not necessary to the exercise of 
jurisdiction; a sovereign may subject a thing to the jurisdiction 


1 26 Harv. L. REV. 193, 283. 

2 The Belgenland, 114 U. S. 355 (1885); Castrique v. Imrie, L. R. 4 H. L. 414 (1870); 
Story, Confl. Laws, § 592. 

3 See e. g. Cockburn, C. J., in the course of the argument in Cammell 2. Sewell, 
5 H. &N. 728 (1860); Edgerly v. Bush, 81 N. Y. 199 (1880). 

4 The Belgenland, 114 U. S. 355 (1885); The Bee, 1 Ware 336, 3 Fed. Cas. No. 
1,219 (1836). 
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of his courts by other forms of process.® For instance, while a 
court of equity has, generally speaking, no jurisdiction in rem 
without the aid of statute, it may be given by statute jurisdiction 
over rights in land; and in that case it may exercise its juris- 
diction to determine the title of all land within the territory,® or 
otherwise to deal with the land,’ although the claimants are 
abroad. And this power is not confined to jurisdiction over land. 
The courts of a sovereign may also be empowered to determine 
the title to chattels,* or to foreclose liens or settle accounts,’ 
although the owner of the chattel or the trustee of the estate is 
abroad. The jurisdiction im rem depends upon control of the thing 
at the time litigation is begun. If the jurisdiction is once exercised 
over a thing within the territory the subsequent removal of the 
thing out of the territory pending the litigation does not oust the 
court of jurisdiction,’ although if anything else is substituted for 
the thing, as for instance if the thing, whether movable or im- 
movable, is taken out of the court upon a bond being substituted 
in its place, the jursidiction over the thing ceases and cannot 
afterwards be exercised unless it is again brought within the 
power of the court on subsequent proceedings.” 


5 Holmes, C. J., in Tyler v. Court of Registration, 175 Mass. 71, 76, 55 N. E. 812 
(1900). 

6 Arndt v. Griggs, 134 U. S. 316 (1890); Ormsby v. Ottman, 85 Fed. 492, 29 C. C. A. 
295 (1898); McLaughlin ». McCrory, 55 Ark. 442, 18 S. W. 762 (1892); Loaiza ». 
Superior Court, 85 Cal. 11, 24 Pac. 707 (1890); Hollenback v. Poston, 34 Ind. App. 
481, 73 N. E. 162 (1905); Felch v. Hooper, 119 Mass. 52 (1875); Short v. Caldwell, 
155 Mass. 57, 28 N. E. 1124 (1891); Kidd v. N. H. Traction Co., 72 N. H. 273, 56 
Atl. 465 (1903); Hardy v. Beaty, 84 Tex. 562, 19 S. W. 778, 31 Am. St. Rep. 80 (1892). 

7 Reconveyance: La Trobe v. Hayward, 13 Fla. 190 (1869). Partition: Williams »v. 
Williams, 221 Ill. 541, 77 N. E. 928 (1906). Injunction against transfer: Tomson »v. 
Tomson, 31 N. J. Eq. 464 (1879) Foreclosure: Cook v. Weigley, 68 N. J. Eq. 480, 
59 Atl. 1029 (1905). Specific performance: Clem v. Gwen, 106 Va. 145, 55 S. E. 567 
(1907). Establishment of trust: Porter L. & W. Co. v. Baskin, 43 Fed. 323 (1890); 
Pennington v. Smith, 69 Fed. 188 (1895); Reeves v. Pierce, 64 Kan. 502, 67 Pac. 1108 
(1902). 

8 Wilson v. Graham, 4 Wash. C. C. 53, 30 Fed. Cas. No. 17, 804 (1821) (box); Loaiza 
v. Superior Court, 85 Cal. 11, 24 Pac. 707 (money) (1890); Gassert v. Strong, 38 Mont. 
18, 98 Pac. 497 (trust in stock) (1908); Tomson v. Tomson, 31 N. J. Eq. 464 (money) 
(1879); Ward v. Arredondo, Hopk. 213, 14 Am. Dec. 543 (deed) (1824); Monroe 2. 
Douglas, 4 Sandf. Ch, 126 (estate) (1846). 

® Oswald v. Kampmann, 28 Fed. 36 (1886). 

10 The Rio Grande, 23 Wall. (U. S.) 458, 23 L. ed. 158 (1874); Wilson ». Graham, 
4 Wash. C. C. 53, 30 Fed. Cas. No. 17, 804 (1821). 

11 Shields v. Coleman, 157 U. S. 168 (1895). 
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This power over things has always been exercised by courts for 
the enforcement of the obligations of absent owners. It is so pal- 
pably unjust that a debtor should be able, by putting his property 
outside the jurisdiction of the courts of his own domicil, to escape 
the compulsion of courts forcing him to discharge his obligation, 
that the court within whose jurisdiction his property has been thus 
placed by him should use its power over the property to give justice 
to the creditor. By proper action therefore the creditor may ob- 
tain payment of his debt out of the debtor’s property, although 
’ he is unable to obtain personal service upon the debtor. The 
jurisdiction of the court to grant such remedy is obviously its 
jurisdiction over the res and nothing else;” but in that it is 
not dealing with the res because of any right asserted in the thing 
itself, this exercise of jurisdiction differs from the ordinary exercise 
of jurisdiction in rem, in which some existing claim upon the 
thing itself is asserted. To mark this distinction the phrase “juris- 
diction quasi in rem” may be applied to this sort of jurisdiction.” 
It is in all essentials of jurisdiction the same as jurisdiction strictly 
in rem, so far as the property is concerned; but no power can be 
assumed over the person because of the power over his property, 
and no personal judgment can be rendered against the person for 
any excess of the debt over and above the amount realized from 
sale of the property seized." 

Since the jurisdiction is in reality a jurisdiction over the thing 
and since therefore no judgment against the person that he owes 
a debt may effectually be granted the proceeding must in some way 
be brought against the thing and not against the person. In other 
words, to obtain jurisdiction the process must be directed against 
the thing and the claim of the complaining party must in its 
terms be directed against the thing and not be a complaint against 
the debtor for failing to pay his debt.“ This may be accomplished 

2 A court cannot seize and apply an equitable interest in land outside its jurisdic- 
tion. Butterfield v. Ogborn, 1 Disn. (Ohio) 550 (1857). A controversy as to the owner- 
ship of promissory notes in Tennessee, secured by mortgage of land in Mississippi, 
cannot be determined in Mississippi in the absence of the holder. Cocke v. Brewer, 68 
Miss. 775, 9 So. 823 (1891). 

3 Freeman v. Alderson, 119 U. S. 185, 7 Sup. Ct. 165, 30 L. ed. 372 (1886). 

“4 Freeman »v. Alderson, 119 U. S. 185, 7 Sup. Ct. 165, 30 L. ed. 372 (1886); Mc- 
Vicker v. Beedy, 31 Me. 314 (1850); Eliot ». McCormick, 144 Mass. 10, 10 N. E. 705 
(1887); Arndt v. Arndt, 15 Ohio 33 (1846); Jones v. Spencer, 15 Wis. 583 (1862). 

% Pennoyer v. Neff, 95 U. S. 714 (1877) (no attachment); Starkey v. Lunz, 57 Or. 
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by a bill in which the court is requested to seize the property and 
apply it to the payment of the alleged debt. But the commonest 
form of proceeding is by some form of attachment of the property 
in which the request of the complainant for the attachment and 
sale of the property is the real gist of the complaint. 

The attachment may either be the ordinary attachment of the 
property or the process which is called foreign attachment, trustee 
process or garnishment. This latter form of process will be sep- 
arately considered later. 

The attachment of tangible property offers no difficulty. Any 
property may, of course, be attached if the sovereign within whose 
jurisdiction it lies so wills. The fact that the property was not 
attachable in the place from which it came or in the place where 
the debt was contracted or in the place where the debtor lives 
is quite immaterial; thus the only exemption law which can prevail 
within the jurisdiction is the exemption law of that territory.’ 
When, however, the question arises as to the power to attach 
commercial securities we meet with a somewhat embarrassing ques- 
tion. How far is a mercantile security a thing within the juris- 
diction, or how far is it merely the evidence of an intangible chose 
in action? In ancient times the court undoubtedly regarded such 
securities as not in themselves chattels but as mere evidences of the 
existence of a chose in action. With the laspe of time, however, 
mercantile practice became otherwise. A bill of exchange, a certi- 
ficate of stock, or even an insurance policy came to be a thing 
having value in itself and capable of being dealt with where it was. 
It becomes a question of much interest in the law whether this 
mercantile practice has resulted or should result in a change in the 
attitude of the court with respect to such securities. It is not 
intended in this place to examine this question in detail. One 
class of securities, however, presents consideration which may 
be of particular interest. The certificate of title to stock in a cor- 


147, 110 Pac. 702 (1910) (attachment void); Cooper v. Reynolds, ro Wall. (U. S.) 308, 
(1870). 

16 Chicago, R.I. & P. Ry. v. Sturm, 174 U.S. 710, 19 Sup. Ct. 797, 43 L. ed. 1144 (1899); 
Boykin v. Edwards, 21 Ala. 261 (1852); Mineral Point R. R.». Barron, 83 Ill. 365 
(1876); Broadstreet v. Clark, 65 Ia. 670, 22 N. W. 919 (1885); Burlington & M. R. R. 
2. Thompson, 31 Kan. 180, 1 Pac. 622 (1884); Morgan ». Neville, 74 Pa. 52 (1873). 
But see Missouri Pac. Ry. v. Sharitt, 43 Kan. 375, 23 Pac. 430 (1890); Drake ». Lake 
S. & M.S. Ry., 69 Mich. 168, 179, 37 N. W. 70 (1888). 
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poration is commonly dealt with in the market as a commercial 
document of value and in an English case it has been held that it 
is so far a self operating document of value as to be assets at 
its situs.” The courts, however, almost unanimously hold that 
the presence of a certificate of stock within the jurisdiction gives 
no power to take the right evidenced by the certificate; 1* existing 
only on the books of the corporation, it can be attached only in 
that place where the corporation books legally exist, that is, at the 
domicil of the corporation." 

The question of foreign attachment or garnishment requires 
more consideration, and it is full of theoretical difficulties. Gar- 
nishment is a form of attachment in which the property attached 
is not taken directly by the sheriff but is reached in the hands of 
a third person holding it. He is warned (garni) to hold the property 
subject to the order of the court. The ordinary process of garn- 
ishment involves two actions: first an action of debt or contract is 
brought against a defendant to recover damages in the ordinary 
way; then it is alleged that he has property in the hands of a third 
person which cannot be come at in the ordinary way, and the 
third person is therefore called upon to come in with the property 
and hold it to abide the result of the first suit. The third person 
is brought into the action, but only as a stake holder. He is 
not charged as a wrongdoer, even though the suit involves the 
proof against him of a debt due to the principal defendant. 

The process of foreign attachment or garnishment is based upon 


17 Stern v. Queen, [1896] 1 Q. B. 211. 

18 Pinney v. Nevills, 86 Fed. 97 (1898); Smith v. Downey, 8 Ind. App. 179, 34 N. E. 
823, 35 N. E. 568 (1893); Armour Bros. Banking Co. v. St. Louis Nat. Bank, 113 
Mo. 12, 20 S. W. 690 (1892); Plimpton v. Bigelow, 93 N. Y. 592 (corporation doing 
business in state; certificate does not appear to have been in state) (1883); Ireland 
v. Globe M. & R. Co., 19 R. I. 180, 32 Atl. 921 (1895) (same facts). 

In Simpson ». Jersey City Contr. Co., 165 N. Y. 193, 58 N. E. 896 (1900), it was 
held that the certificate of stock in a foreign corporation could be attached, the cer- 
tificate itself being in the state. Gray, J., said: “The truth is that it did have property 
here, in the common acceptation of the term, as well as in the eye of the law. Certifi- 


cates of stock are treated by business men as property for all practical purposes. They — 


are sold in the market, and they are transferred as collateral security for loans, and 
they are used in various ways as property. They pass by delivery from hand to hand, 
and they are [by statute] the subject of larceny.” 

19 Wait v. Kern River M. M. & D. Co., 157 Cal. 16, 106 Pac. 98 (1909); People’s 
Nat. Bank »v. Cleveland, 117 Ga. 908, 44 S. E. 20 (1903); Young v. South Tredegar Iron 
Co., 85 Tenn. 189, 2 S. W. 202 (1886). 
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the custom of London of Foreign Attachment. The earliest full 
account of this custom that has been found is in an old book called 
“The City Law” published in 1647. As there described the process 
is as follows:2° — ‘When a plaint of debt is brought before any of 
the said sheriffes testimony is given by the officer that the de- 
fendant hath not sufficient within the said city, and it is alleadged, 
that the defendant hath goods and chattels, or debts in other 
hands, or in others’ keeping within the said city, and the plaintiffe 
prayeth that such goods and chattels may bee arrested and an 
extent may be made of the debts, then at the suit and suggestion 
of such plaintiffe such goods and chattels shall be arrested where- 
soever they be found within the city, and an extent shall bee 
made of the debts, at the perill of the plaintiffe.”” The custom is 
stated in much the same terms in the Privilegia Londini.” In 
that work it is added “‘Note, the plaintiff ought to surmise that the 
other man who is indebted to the defendant is within the city; 
22 Ed. 4, 30, per Starkey, Recorder of London, the custom so 
certified.” . 

The custom of London became the custom of several colonies 
as a part of their common law. In New England, it takes the 
name of trustee process; in Pennsylvania, where the introduction 
of the custom was by statute, it is called foreign attachment. In 
most of the states of this country the process is called garnish- 
ment. But whether the process be permissible under the common 
law or depends upon the statute, it is in all cases really based 
upon the custom of London. 

The jurisdiction for garnishment is obviously based upon 
the possession by the garnishee of property belonging to the de- 
fendant, which can be reached by the court because it is situated 
within the territory of the court. The proceeding to collect the 
principal claim is not itself im rem; and if the defendant in this 
proceeding is absent the court has no power to determine the prin- 
cipal claim; jurisdiction to apply the property to the payment of 
the alleged claim must therefore depend upon the actual situs 
of the property within the control of the court, or upon some 
power in the court over the property derived from some other 
circumstance. 


20 Page 42. : "1 Page 253. 
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In the case of a tangible chattel there is no difficulty whatever 
and no difference of opinion in the cases. The possessor of a chattel, 
in a suit against the owner of the chattel, cannot be garnished 
outside the jurisdiction in which he holds the chattel. Thus where 
a carrier is engaged in transporting goods he can be garnished in 
a suit against the owner in any state through which the goods 
pass, but only while the goods happen to be in transit through 
the state. He is not subject to garnishment either before the 
goods come into the state or after they have passed through it 
and gone into another.” 

In the case of a chose in action evidenced by a document the 
case appears to be the same. If no attachment could be issued 
against the document itself no garnishment proceeding will lie 
against the possessor of the document. On this ground it has been 
held that a pledgee or other bailee who holds a certificate of stock 
within a state cannot be garnished in that state in a suit against 
the absent owner,” nor can a foreign corporation be garnished 
in a state in a suit against a foreign stockholder,* the court having 
no control over the res; since it has no power to attach, it has for 
the same reason no power to garnish. 

When these considerations are applied to the garnishment of 
a debt great difficulty is at once felt. In its nature, a mere chose 
in action has no situs any where. This is not merely because 
it is intangible, for some intangible things, as has been seen, have a 
sort of location in connection with a tangible thing. Thus a share 
of stock has a sort of situs where the stock book is kept or rather 
where the corporation is domiciled; and a judgment has in the 
same sense a situs in the court which rendered it; the sovereign 
of the place having complete and sole power over it. Similarly the 


2 Western R. R. v. Thornton, 60 Ga. 300 (1878); Montrose Pickle Co. v. Dodson, 
76 Ia. 172, 40 N. W. 705 (1888); Wheat v. Platte C. & F. D. R. R., 4 Kan. 370 (1868); 
Sutherland v. Second Nat. Bank, 78 Ky. 250 (1880); Clark v. Brewer, 6 Gray, 320 (1856); 
Pennsylvania R. R. v. Pennock, 51 Pa. 244 (1865); Bates v. Chicago, M. & S. P. Ry. 
Co., 60 Wis. 296, 19 N. W. 72 (1884). 

% Winslow v. Fletcher, 53 Conn. 390, 4 Atl. 250 (1886); Christmas »v. Biddle, 13 
Pa. 223 (1850). The contrary opinion expressed in National Bank v. Lake Shore & 
M. S. R. R., 21 Ohio St. 221 (1871), and Puget Sound Nat. Bank v. Mather, 60 Minn. 
362, 62 N. W. 3096 (1895), is due to the expressed opinion of the court that shares of 
stock are taxable where the certificate is found, and not to any idea that an interest 
could be reached by garnishment that could not be reached by attachment. 

* Ashley v. Quintard, go Fed. 84 (1898). 
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intangible thing called good will of a business is situated where the 
business is carried on. But an ordinary chose in action has no such 
situs. The only attempts to ascribe situs to a debt have been to fix 
it at the domicil of the creditor or of the debtor. It has been urged 
in many cases, especially in taxation cases, that the situs of the 
debt is at the domicil of the creditor, since it is a valuable thing 
in his hands. The answer to this is that it is not a thing at all 
in the hands of the creditor, but merely the legal power of getting 
a thing from the debtor. Its value to the creditor simply lies in the 
power it gives the creditor over the debtor. In so much as the 
creditor is richer by the possession of it, the debtor is poorer. 
It is, therefore, not a real thing, adding, like good will, to the wealth 
of the world, but merely a relation between the debtor and creditor, 
which is advantageous to one and detrimental to the other. The 
explanation of the power of taxing it at the domicil of the creditor 
is that as it adds to the creditor’s wealth the power that may tax 
the creditor personally may exact the tax from him based on 
the ability which this power over the debtor gives him to pay the 
tax. 

More specious efforts have been made to locate the debt with 
the debtor.” In favor of this location is the view the law originally 
took of the debt, that is, that it is a thing in the possession of the 
debtor and belonging to the creditor. The original nature of the 
action of debt as a real action, to recover from the debtor a thing 
held by him for the creditor, illustrates this conception of a debt. 
It is to be noted, of course, that even if we hold this conception 
the debtor has no specific thing of the creditor in his possession 
which could be reached by attachment and therefore this sort of 
situs ought not to be regarded as sufficient for garnishment. But 
this conception of the nature of a debt has long since disappeared 
from the law, and the debtor is now regarded merely as a party 
to a contract for the payment of money, i. e., as one party to a 
chose in action. 

Without basing any argument upon the original nature of the 
debt, modern courts have nevertheless suggested a situs of the 
debt where the debtor is for several purposes; of which the com- 
monest is the administration of estates. A debt is alleged to 


% Minor, Conflict of Laws, § 121. % Ames, Lectures on Legal History, 78. 
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be assets at the domicil of the debtor for the purpose of founding 
administration. If that were really the conception of the law it 
would follow that only in that place could the debtor be forced 
to pay his debt to the estate, and that the administrator in that 
place alone could make an assignment of the claim to collect it. 
The fact is, however, quite opposite. Any administrator may make 
a claim for payment upon a debtor who is only temporarily within 
his jurisdiction and may receive or even compel payment of the 
debt. All that is meant, then, by saying that the debt is assets 
where the debtor is domiciled is that administration may be 
taken out there on account of the debt, though there are no other 
assets. This is true, but it is for the very practical reason that 
there alone can an administrator be sure of reducing the claim to 
possession by a suit. In every other place the power to sue the 
debtor is dependent upon the accident of his being found within the 
state; at his domicil he may be sued whether he can be found there 
ornot. The administrator at the domicil of the debtor is therefore 
the only administrator who can be sure of having jurisdiction to 
sue, and for this reason it is permissible to appoint an administra- 
tor there. An attempt has been made to extend this doctrine to the 
case of garnishment and to say that the debt is situated for the pur- 
pose of garnishment at the domicil of the debtor and only there. 
This is open to the same objection urged against the similar doc- 
trine of the case of administration. The debtor may be sued in 
any place where he can be served with process. If the debt were 
situated at the domicil of the debtor it is quite clear that it could be 
discharged by proceedings in bankruptcy or insolvency. It has, 
however, been conclusively determined by the Supreme Court 
of the United States that an insolvent court at the domicil of the 
debtor cannot discharge him?’; and this is settled law.* If he cannot 
be discharged in an insolvency or bankruptcy proceeding it would 
seem all the more that he cannot be discharged in garnishment. 

The true doctrine would seem to be that a debt has in fact no 
situs anywhere; not merely because it is intangible but because as 
a mere forced relation between the parties it has no real existence 
anywhere. Like other such relations it may, of course, be con- 
trolled by the law, and by the courts as instruments of the law; 


27 Ogden v. Saunders, 12 Wheat. (U. S.) 213 (1827). 
% Felch v. Bugbee, 48 Me. 9 (18509). 
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but the control must be obtained by making use of the relation. 
In order to control the relation the court must have the power 
to control both parties to it. Any court which has both debtor 
and creditor may compel a release from the creditor and an assig- 
ment of the action of the creditor. In other words if a debt is 
to be legally assigned or discharged it requires the action of both 
parties and especially the creditor, and the court which has to 
apply such a process must do so through its control over both 
parties. 

The history of the law of garnishment, and the particular form 
which the action has taken—that is, the double action: first 
against the debtor, and then against the debtor’s debtor, — have 
led the courts, it is submitted, into error as to the jurisdiction. 
It is in truth first an inquiry into a fact, the indebtedness, followed 
by the real judicial action, the seizure and application of the credit 
by suit against the garnishee. The courts have without sufficiently 
careful consideration assumed it to be two successive actions in 
personam against two parties. 

Our process of garnishment was, as has been seen, derived 
from the custom of London” as to foreign attachment. The 
courts of London had jurisdiction over citizens only; and it could 
proceed upon such claims only as arose entirely within the city.*° 
This, in the case of contracts, would mean such contracts as 
were performable in London, for instance, a foreign bill drawn 
on a London merchant.*! Garnishment was subject to the same 
principles; and therefore no debt could be reached by foreign at- 
tachment unless it was due in London, and only a resident of 
London could be summoned as a garnishee.*® When the custom 
was brought to this country, the question which was first raised 
was whether a debt due to a foreigner by another foreigner could 
be garnished in an action against the absent creditor; and it was 
rightly held that the custom of London allowed no such suit, and 


29 Other English cities had similar customs, e.g. Exeter. There is, however, no 
evidence that any other custom except that of London was brought to this country; 
but what is here said of the custom of London would equally apply to any local custom. 

80 Mayor of London ». Cox, L. R. 2 H. L. 239 (1867). 

81 Shand »v. Du Buisson, L. R. 18 Eq. 283 (1874). 

% “Tt is quite obvious, therefore, that the custom of foreign attachment cannot in 
reason apply to debts or garnishees out of the jurisdiction; and it is so settled by 
authority.” Willes, J., in Mayor of London ». Cox, L. R. 2 H. L. 239, 266. 
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that the proceedings would not lie in such a case in this country.* 
Unfortunately the question whether the debt which formed the 
subject of garnishment was due within the state was not raised in 
the earlier cases; and this requirement of jurisdiction dropped 
out of judicial memory. Thus, we find that while careful courts 
forbade the exercise of garnishment where the garnishee was not 
resident within the jurisdiction, whether the garnishee was an in- 
dividual foreigner * or a foreign corporation,® garnishment was 
allowed at the residence of the garnishee without inquiry as to 
where the garnished debt was payable, and even in cases where 
the court noticed that the debt was a foreign one.*” In a few cases 
the court, in deciding that a foreigner could not be reached by gar- 


% Tingley v. Bateman, 10 Mass. 343 (where the court pointed out that garnishment 
seemed to be confined to debts arising within the jurisdiction); Redwood v. Consequa, 
2 Bro. (Pa.) 62 (1811); Cronin v. Foster, 13 R. I. 196 (1881). 

4 Everett v. Connecticut Mut. L. Ins. Co., 4 Colo. App. 509, 36 Pac. 616 (1894); 
Nye v. Liscombe, 21 Pick. 263 (1838); Lovejoy v. Albee, 33 Me. 414, 54 Am. Dec. 630 
(1851); Smith v. Eaton, 36 Me. 298, 58 Am. Dec. 746 (1853); McKinney ». Mills, 80 

.Minn. 478, 81 Am. St. Rep. 278, 83 N. W. 452 (1900); Sawyer 2. Thompson, 24 N. H. 
510 (1852); Lawrence v. Smith, 45 N. H. 533, 86 Am. Dec. 183 (1864); Straus 2. 
Chicago Glycerine Co., 46 Hun 216 (affirmed in 108 N. Y. 654, 15 N. E. 444) (1888), 
Carr v. Corcoran, 44 App. Div. 97, 60 N. Y. Supp. 763 (1899); Baxter v. Vincent, 6 Vt. 
614 (1834). 

% Atchison T. & S. F. R. Co. v. Maggard, 6 Colo. App. 85, 39 Pac. 985 (1895); 
Green v. Farmers’ & C. Bank, 25 Conn. 452 (1857); National Bank ». Furtick, 2 
Marv. (Del.) 35, 44 L. R. A. 115, 69 Am. St. Rep. 99, 42 Atl. 479 (1897); Northwest- 
ern Life & Sav. Co. v. Gippe, 92 Minn. 36, 99 N. W. 364 (1904); Swedish-American Nat. 
Bank »v. Bleecker, 72 Minn. 383, 42 L. R. A. 283, 71 Am. St. Rep. 492, 75 N. W. 740 
(1898); Douglass v. Phenix Ins. Co., 138 N. Y. 209, 20 L. R. A. 118, 34 Am. St. Rep. 
448, 33 N. E. 938 (1893); National Broadway Bank v. Sampson, 179 N. Y. 213, 71 N. E. 
766 (1904); Wood v. Furtick, 17 Misc. 561, 40 N. Y. Supp. 687 (1896); Allen v. United 
Cigar Stores Co., 39 Misc. 500, 80 N. Y. Supp. 401 (1902); Balk ». Harris, 124 N. C. 
467, 45 L. R. A. 258, 70 Am. St. Rep. 606, 32 S. E. 799 (1899) (reversed by Supreme 
Court of the United States); Strause Bros. v. Actna F. Ins. Co., 126 N. C. 223, 48 
L. R. A. 452, 35 S. E. 471 (1900); Renier v. Hurlbut, 81 Wis. 24, 50 N. W. 783 (1891). 

% Molyneux v. Seymour, 30 Ga. 440, 76 Am. Dec. 662 (1860); Rothschild v. Knight, 
176 Mass. 48, 57 N. E. 337 (1900); Dinkins v. Crunden-Martin Woodenware Co., 99 
Mo. App. 310, 73 S. W. 246 (1903); Sexton v. Phoenix Ins. Co., 132 N. C. 1, 43 S. E. 
479 (1903); Berry Bros. v. Davis, 77 Tex. 191, 19 Am. St. Rep. 748, 13 S. W. 978 
(1890); Ward »v. Morrison, 25 Vt. 593 (1853); Bragg v. Gaynor, 85 Wis. 468, 21 L. R. 
A. 164, 55 N W. g19 (1893). 

37 Tootle v. Coleman, 57 L. R. A. 120, 46 C. C. A. 132, 107 Fed. 41 (1901); Wyeth 
Hardware & Mfg. Co. v. Lang, 127 Mo. 242, 27 L. R. A. 651, 48 Am. St. Rep. 626, 29 
S. W. roro (1895); Nichols v. Hooper, 61 Vt. 295, 17 Atl. 134 (1889); Hawley ». Hurd, 
72 Vt. 122, 52 L. R. A. 195, 82 Am. St. Rep. 922, 47 Atl. 401 (1900). 


ae 


118 HARVARD LAW REVIEW. 


nishment, Jaid stress on the fact that the debt also was foreign, as 
if both elements were necessary to a refusal of jurisdiction.®® 

But the notion that garnishment is an ordinary action against 
the garnishee in combination with another personal action, an action 
against the principal debtor, has led the courts gradually to decide 
that garnishment proceedings will lie in any place in which personal 
jurisdiction may be obtained over the garnishee. In short, the orig- 
inal conception of garnishment as a proceeding based on jurisdic- 
tion in rem over a thing has been entirely superseded bya conception 
of garnishment as a transitory personal action against the garnishee. 
This has usually been held, where the garnishee is a foreign corpora- 
tion doing business within the state, and therefore, in a sense resi- 
dent there, though not technically domiciled therein;*® but has 
not been confined to incorporated garnishees.*° 

Efforts to limit this doctrine in certain cases have failed. Thus 
it has been urged that where a railroad runs into two states and is 


38 Mason v. Beebee, 44 Fed: 556 (1890) (debt payable elsewhere); Central Trust 
Co. v. Chattanooga R. & C. R. Co., 68 Fed. 685 (1895) (debt payable elsewhere); 
Reimers v. Seatco Mfg. Co., 30 L. R. A. 364, 17 C. C. A. 228, 37 U. S. App. 426, 70 
Fed. 573 (1895) (debt payable elsewhere); Illinois C. R. Co. v. Smith, 19 L. R. A. 577, 
70 Miss. 344, 12 So. 461 (1893) (debt payable elsewhere); Towle v. Wilder, 57 Vt. 622 
(1885) (debt payable elsewhere). 

39 Mooney v. Buford & G. Mfg. Co., 18 C. C. A. 421, 34 U. S. App. 581, 72 Fed. 32 
(1896); National F. Ins. Co. v. Ming, 7 Ariz. 6, 60 Pac. 720 (1900); Kansas City P. 
& G. R. Co. v. Parker, 69 Ark. 401, 86 Am. St. Rep. 205, 63 S. W. 996 (1901); Hannibal 
& St. J. R. Co. v. Crane, 102 Ill. 249, 40 Am. Rep. 581 (1882); Wabash R. Co. v. Dougan, 
142 Ill. 248, 34 Am. St. Rep. 74, 31 N. E. 594 (1892); Pomeroy v. Rand, McN. & Co., 
157 Ill. 176, 41 N. E. 636 (1895); Lancashire Ins. Co. v. Corbetts, 165 Ill. 592, 32 L. 
R. A. 640, 56 Am. St. Rep. 275, 46 N. E. 631 (1897); Roche v. Rhode Island Ins. Asso., 
2 Ill. App. 360 (1878); Glover v. Wells, 40 Ill. App. 350 (1890); Missouri P. R. Co. v. 
Flannigan, 47 Ill. App. 322 (1892); Moore v. Chicago, R. I. & P. R. Co., 43 Iowa 385 
(1876); Mooney »v. Union P. R. Co., 60 Iowa 346, 14 N. W. 343 (1882); Burlington & 
M. River R. Co. v. Thompson, 31 Kan. 180, 47 Am. Rep. 497, 1 Pac. 622 (1884); Pitts- 
burgh C. C. & St. L. Ry. v. Bartels, 108 Ky. 216, 56 S. W. 152 (1900); Harvey v. Great 
Northern R. Co., 50 Minn. 405, 17 L. R. A. 84, 52 N. W. 905 (1892); Howland ». Chi- 
cago, R. I.& P. R. Co., 134 Mo. 474, 36 S. W. 29 (1896); National F. Ins. Co. ». Cham- 
bers, 53 N. J. Eq. 468, 32 Atl. 663 (1895); Fithian ». New York & E. R. Co., 31 Pa. 114 
(1857); Datz v. Chambers, 3 Pa. Dist. R. 353 (1894); Virginia F. & M. Ins. Co. ». 
New York Carousal Mfg. Co., 95 Va. 515, 40 L. R. A. 237, 28 S. E. 888 (1898); Neu- 
felder v. German American Ins. Co., 6 Wash. 336, 22 L. R. A. 287, 36 Am. St. Rep. 166, 
33 Pac. 870 (1893); Pennsylvania R. Co. v. Rogers, 52 W. Va. 450, 62 L. R. A. 178, 44 
S. E. 300 (1903). 

In Holt v. Ladd, 71 Vt. 204, 44 Atl. 69 (1899) garnishment was allowed where 
the debt was contracted within the state. 

40 Balk v. Harris, 198 U. S. 215, 25 Sup. Ct. 125, 49 L. ed. 1023 (1904). 
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chartered in each it is impossible to reach the foreign corporation 
within whose state the garnished claim arose." So in a few cases 
garnishment is-denied where to allow it would enable the creditor 
to evade the local law as to exemptions.” These limitations are 
unsound ; but an exception must probably be allowed in the case 
of a judgment, which cannot be reached by garnishment proceed- 
ings outside the state in which it was rendered.* 

Since the decision of a garnishment suit is a judgment, and is 
protected as such by the Supreme Court of the United States, that 
court obviously has the last word on the subject. The history of 
the question in that court is peculiar. No case appears to have 
been carried to the court until recently. In the case of Chicago, 
Rock Island and Pacific Railway v. Sturm “ the court held that 
a judgment against a resident garnishee was binding although the 
principal debtor was absent. The reasoning of the court was open 
to criticism, especially the attempted distinction between the right 
of the creditor and the obligation of the debtor, and led the Court 
into an untenable decision. As a result in Harris v. Balk ® the 
court quite ignored the nature of the proceeding as quasi in rem, 
and held that a garnishee could be held in any jurisdiction where 
he may be served with process. Mr. Justice Peckham said: 


“We do not see how the question of jurisdiction vel non can properly 
be made to depend upon the so-called original situs of the debt, or upon 
the character of the stay of the garnishee, whether temporary or perma- 
nent, in the state where the attachment is issued. Power over the 
garnishee confers jurisdiction on the courts of the State where the writ 
issues. If, while temporarily there, his creditor might sue him there and 


4t Wells v. East Tennessee V. & G. Co., 74 Ga. 548 (1885). Contra, Holland ». 
Mobile & O. R. Co., 16 Lea 414 (1886); Mobile & O. R. Co. v. Barnhill, 91 Tenn. 395, 
30 Am. St. Rep. 889, 19 S. W. 21 (1892); Georgia & A. R. Co. v. Stollenwerck, 122 Ala. 
539, 25 So. 258 (1898). 

® Drake v. Lake Shore & M. S. R. Co., 69 Mich. 168, 13 Am. St. Rep. 382, 37 N. W. 
70 (1888). Contra, R. R. v. Sturm, 174 U. S. 710, 19 Sup. Ct. 797, 43 L. ed. 1144 (1899); 
Williams »v. St. Louis & S. W. R. Co., 109 La. go, 33 So. 94 (1902). And see Goodwin 
v. Clayton (N. C.), 67 L. R. A. 33, 49 S. E. 173 (1904.) 

* Boyle v. Musser-Sauntry Land, Logging & Mfg. Co.,88 Minn. 456, 97 Am. St. Rep. 
538, 93 N. W. 520 (1903); Tourville ». Wabash R. Co., 148 Mo. 614, 71 Am. St. Rep. 
650, 50 S. W. 300 (1899); Noble v. Thompson Oil Co., 79 Pa. 354, 21 Am. St. Rep. 66 
(1876). 

“ 174 U.S. 710, 19 Sup. Ct. 797, 43 L. ed. 1144 (1899). 

® 198 U.S. 215, 25 Sup. Ct. 625, 49 L. ed. 1023 (1904). 
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recover the debt, then he is liable to process of garnishment, no matter 
where the situs of the debt was originally.” 


This language would have force if the process were merely to 
enjoin payment of the garnishee’s debt until the other parties 
could be brought to a settlement. But the process of garnishment 
does not stop with an injunction against paying the debt. It re- . 
sults in a judicial discharge of the debt; and what power has the 
court into whose territory a debtor temporarily comes to dis- 
charge the debt as against the absent creditor? Or, for that matter, 
what power has the court of the debtor’s domicil? It cannot dis- 
charge the debt by proceedings in insolvency; “ nor will a bill in 
equity lie to adjust rival claims to payment where one of the 
rivals is absent.*” The decision is absolutely opposed to the de- 
cisions of many of the best courts in this country.* 

Garnishment obviously can be just only when it results in a 
discharge of the garnishee from his debt. Justice requires that if 
a garnishee is called upon to pay his debt to the plaintiff he shall 
be absolutely protected against suit by the defendant in another 
jurisdiction. It is impossible, however, for the court which allows 
garnishment proceedings to protect the garnishee against a suit 
in another jurisdiction for the recovery of a debt unless the prin- 
cipal defendant is himself subject to the jurisdiction of the court; 
for if he was not a party to prior proceedings they are not as to 
him res judicata and he may therefore sue in another state to re- 
cover payment. The garnishee, to be sure, would be entitled to 
equity protection in so far as he had actually paid the creditor’s debt 
but the burden would be upon him to prove the existence of the debt. 


4 Ogden v. Saunders, 12 Wheat. (U. S.) 213 (1827); Phoenix Nat. Bank v. Batcheller, 
151 Mass. 589, 24 N. E. 917 (1890). 

47 Mahr v. Norwich U. F. I. Society, 127 N. Y. 452, 28 N. E. 391 (1891). 

48 In addition to the cases cited in notes 33 and 34, ante, see the following cases: 
Louisville & N. R. R. v. Dooley, 78 Ala. 524 (1885); Louisville & N. R. R. v. Nash, 118 
Ala. 477, 23 So. 825 (1897); Green v. Farmers’ & C. Bank, 25 Conn. 452; Central R. 
Co. v. Brinson, 109 Ga. 354, 77 Am. St. Rep. 382, 34 S. E. 597 (1899); McBee ». Pur- 
cell Nat. Bank, 1 Ind. Terr. 288, 37 S. W. 55 (1896); Bush v. Nance, 61 Miss. 237 
(1883); Keating v. American Refrigerator Co., 32 Mo. App. 293 (1888); Walker ». 
N. K. Fairbanks & Co., 55 Mo. App. 478 (1893); Wright v. Chicago, B. & Q. R. Co., 
19 Neb. 175, 56 Am. Rep. 747, 27 N. W. go (1886); American Cent. Ins. Co. v. Hettler, 
37 Neb. 849, 40 Am. St. Rep. 522, 56 N. W. 711 (1893); Bullard v. Chaffee, 61 Neb. 
83,.51 L. R. A. 715, 84 N..W. 604 (1900); Morawetz v. Sun Ins. Office, 96 Wis. 175, 
65 Am. St. Rep. 43, 71 N. W. 109 (1897). 
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He is now protected to be sure in all states of the Union by the con- 
stitutional provision for full faith and credit to the judicial proceed- 
ing of other states; for the supreme court has held not only that 
there is jurisdiction for garnishment in any court which has per- 
sonal jurisdiction over the garnishee, but also that the garnishment 
process discharges the debt of the garnishee in so far as he pays it 
in that process; and therefore that he may plead this judicial dis- 
charge in any other state of the United States. The Constitution, 
however, is without power to protect the garnishee in another 
country; and when he is forced to pay under such circumstances 
he is, therefore, forever barred from spending the summer in Euro- 
pean travel or a winter in Cuba except at the risk of being forced 
again to pay the debt from which the Supreme Court of the United 
States would vainly have tried to discharge him. The English 
courts, at least, would probably deny the effect of the discharge.” 

Even the Supreme Court of the United States could not protect 
the garnishee against the obligation to pay the debt again in the 
interesting case of Ward v. Boyce. A “trustee process” had been 
brought in Vermont against the husband of the present plaintiff 
as principal debtor and the present defendant as trustee. The debt 
was a promissory note claimed to belong to the husband; and in 
Vermont it was adjudged that the trustee owed the absent husband, 
and he was forced by the trustee process to pay the note. He is now 
sued in New York by the wife, who proves her title to the note. 
The court is, therefore, compelled to give judgment for the wife, and 
to hold that the debt had not been paid as a result of the trustee 
process; because, as the court said, the existence of the trusteed 
debt was a necessary jurisdictional fact, and since the debt alleged, 
that is, a debt due to the husband, did not in fact exist, the Ver- 
mont proceedings were coram non judice. 

This, however, is not the only objection to the garnishment 
process as it has been developed by the courts. It is unjust not 
only to the garnishee but also and chiefly to the principal defendant; 
for it permits him to be subjected to doubtful or even fraudulent 
claims without redress. An owner of property may determine 
the situs of the property he owns, and may justly be subjected 


49 Gibbs v. Société Industrielle, 25 Q. B. D. 399; Mayor of London ». Cox, L. R. 
2H. L. 239 (1890). 
50 152 N. Y. 191, 36 L. R. A. 549, 46 N. E. 180 (1897). 
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to the action of the courts within whose territory his property is 
found. The creditor, however, has no power to fix the personal 
presence of his debtor at one place or another. For all the creditor 
can do, the debtor may travel where he will. It is, therefore, un- 
just to submit the creditor’s claim to the accident of the debtor’s 
presence in one state or another. Yet, according to the current 
doctrine, if the debtor is travelling a thousand miles away from 
the creditor’s domicil he may there be garnished and be compelled 
to pay a claim which is alleged to be a legal claim against the cred- 
itor. To be sure if the creditor happens to have notice of the suit, 
which can usually be obtained only by careful reading of the news- 
paper published where the suit is brought, he has a right to de- 
fend himself; but unless the claim as made in the garnishment 
proceedings is a very large one it will hardly pay him to travel 
across the country in order to meet the charge, taking with him 
his evidence. Without doing so, his effort to disprove the claim, 
however groundless it may be, is practically hopeless; the absent 
is always wrong, just as surely in court as in the outside world. 
He may send on his deposition; but a deposition is of very little 
force against the actual living testimony of the plaintiff. He may 
employ counsel; but counsel is helpless without witnesses. Gar- 
nishment, therefore, is practiced at the present day as a safe and 
easy instrument of fraud. 


The practical objection to the established rule has never been 
more forcibly stated than by Willes, J., in Mayor of London v. 


“A foreign merchant, say at New York or San Francisco, opens an 
account at Lafitte’s [in Paris], or at Coutt’s, to meet bills which he 
has accepted, or pay for French or English merchandise. Is it to de- 
pend upon whether Lafitte happens to visit London and walk into the 
City, or whether Coutt’s do business in the City through one of the firm, 
or only through the intervention of a clerk, that the Mayor’s Court 
shall have jurisdiction to attach the balances in Paris or in London to 
answer a foreign claim, which may be bad or indifferent, but is good 
enough to procure the dishonor of the bills, and to destroy the foreign 
merchant’s.credit before he can take means to dissolve the attachment? 
The defendant may have an answer, by way of payment, or release, 


R. 2 H. L. 239, 268. 
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or discharge by the law of his own country, which he may despair of 
establishing according to the rules of evidence used in a foreign jur- 
isdiction; or a bar by way of prescription, which, as being matter of 
procedure, will be inadmissible there. The place where he is sued may 
thus be all-important; and shall it depend upon the will of his debtor, 
who is in default, to elect for him a jurisdiction? That would be to 
affect A. by the unauthorized act of B., over whom he has no control; 
and, therefore, it is not merely different from law, which a valid custom 
may be, but contrary toa principle of justice, which no valid custom 
can be.” 


It is submitted that the French method of dealing with the 
problem is far preferable to our own. This process begins with 
an injunction (saisie-arrét) against the garnishee paying the 
debt to the principal defendant; this process is, of course, in the 
garnishee’s court. A suit between the principal parties follows, 
to determine the validity of the principal claim; and that suit is 
brought in the court which has jurisdiction of that particular claim, 
that is, the court of the principal debtor. If judgment issues 
against the defendant in that suit, it may be enforced by payment 
of the garnished debt into court to discharge it. The process is 
clearly illustrated in a judgment of the Civil Tribunal of the 
Seine,” which has been translated as follows: 


“THe Court. Todesco, an Austrian subject domiciled at Vienna, 
‘alleges that Dumont, a German without known domicil at Paris, 
residing in London, should be ordered to pay him 44,700.95 francs, 
the amount of a note made by Dumont to Todesco, dated Augsburg, 
March 9g, 1876, registered at Paris, Aug. 16, 1889. Todesco further 
prays the court to validate the garnishment made by him upon this 
note, on Betzold, a banker of Paris, Aug. 16, 1889. Incidentally To- 
desco moves that the question of validation be continued until a com- 
petent court has passed on the validity of the principal obhgation. 
Dumont pleads to the jurisdiction of this court, on the ground that the 
parties are foreigners, and the obligation was contracted in another 
country. 

“Though the court is incompetent in such a case to determine, as 
between strangers, the existence of the obligation, it is on the con- 
trary competent to pass upon the legality of an attachment or of a 


8 Todesco v. Dumont, 18 Clunet 559; translated, 1 Beale, Cases on Conflict of 
Laws, 434. 
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levy of execution resulting from a garnishment made within its juris- 
diction. It ought always to grant a continuance to the attaching creditor 
to enable him to prove his claim before a competent court, on penalty, 
in case of failure to do so, of nullity of the whole process. 

“On these grounds the court has jurisdiction only of the question of 
the validity of the garnishment. A continuance is granted for six 
months from this date, within which time, on penalty of nullity, To- 
desco shall sue said Dumont, on the principal obligation, before a court 
of competent jurisdiction.” 

Joseph Henry Beale. 
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THE RIGHT TO FOLLOW MONEY WRONGFULLY 
MINGLED WITH OTHER MONEY. 


I money to which one person is legally or equitably entitled is 

wrongfully mingled by another with money of his own, so that 
the whole forms one indistinguishable mass, it was at one time held 
that all right to follow it is lost because it can no longer be identified; 
for, as it was said, “‘money has no earmark.” ! This is, of course, a 
good reason why the person wronged cannot insist that any par- 
ticular coins are his; but it is no reason why he should be denied an 
interest in the product, no reason why he should be relegated to 
a merely personal claim against the wrongdoer. This early doc- 
trine is accordingly no longer law.? 

Where money is thus wrongfully confused, the person wronged 
has two possible equitable remedies whereby he may proceed against 
the commingled fund or against any property for which it is ex- 
changed by the wrongdoer. First, he may claim an equitable lien 
or charge on the whole mass for the amount contributed by him. 
Second, he may claim that the mass in equity belongs in part to 
him, his interest being proportional to the amount contributed 
by him, and may charge the wrongdoer as constructive trustee for 


1 Ex parte Dale & Co., 11 Ch. D. 772 (1879). At one time it was even thought that if 
a factor sells goods for his principal, the principal is not entitled to the specific pro- 
ceeds although kept separate, because money has no earmark. See Whitecomb ». Jacob, 
1 Salk. 160 (1710); Scott v. Surman, Willes 400 (1742), in which cases, however, it was 
held that if the money is kept separate and invested in other property, that property 
can be reached by the principal. Later the doctrine that money cannot be followed 
because it has no earmark was limited to cases where the money is mingled with other 
money in one fund so that it can no longer be distinguished from the other money in 
the fund. Ex parte Dale & Co., supra. Lord Mansfield said that the doctrine means 
merely that where money has been transferred to a boné fide holder for value, he may 
keep it. Miller v. Race, 1 Burr. 452 (1758), p. 457. 

2 Pennell v. Deffell, 4 DeG. M. & G. 372 (1853); Frith ». Cartland, 2 H. & M. 417 
(1865); Knatchbull v. Hallett, 13 Ch. D. 696 (1879); Nat. Bk. v. Ins. Co., 104 U.S. 
54 (1881). The dictum in Randolph ». Allen, 73 Fed. 23 (1896), p. 39, that the claimant 
has no interest in the mingled fund (though perhaps justified by the language, but 
not by the decision, in Litchfield ». Ballou 114 U.S. 190 (1884)), is not law. See In re 
Mulligan, 116 Fed. 715 (1902), p. 717; Primeau ». Granfield, 184 Fed. 480 (1911), 
p. 483. 
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him to that extent. The former may be called for convenience the 
lien remedy; the latter, the constructive trust remedy. 

The lien remedy seems clearly justifiable. The wrongdoer owes 
a duty to the claimant to restore to him what was wrongfully 
taken from him. It is the wrongdoer’s own fault that he cannot 
identify his own contribution. Therefore, to make reparation, he 
should use, and a court of equity will compel him to use, so far as 
necessary, the fund which is made up in part of the money of the 
claimant. In other words, the claimant has an equitable lien on 
the whole fund. The creditors of the wrongdoer cannot object. 
Since they are not purchasers for value, they stand no better than 
their debtor. They have no direct legal or equitable interest in 
their debtor’s property, and take subject to any equitable interest 
which another may have in the property. The claimant’s lien is 
therefore available against the general creditors of the wrongdoer.’ 

The constructive trust remedy, although not so often resorted 
to in cases where there has been mingling as in cases where there 
has been no mingling, seems also justifiable on principle. Where 
there has been no mingling, it has long been settled law that the 
claimant’s money, or, if it is converted into other property, its 
product, can be recovered by him in specie and that he is not con- 
fined to a lien upon the money or its product.* It makes no differ- 


8 Taylor v. Plumer, 3 M. & S. 562 (1815); Frith v. Cartland, 2 H. & M. 417 
(1865); Harris ». Truman, 7 Q. B. D. 340 (1881); Gorman ». Littlefield, 229 U. S. 
19 (1913); Amer. Sugar Refining Co. v. Fancher, 145 N. Y. 552 (1895). In Taylor 
v. Plumer, supra, Lord Ellenborough said (p. 574): “An abuse of trust can confer no 
rights on the party abusing it, nor on those who claim in privity with him.” In Amer. 
Sugar Refining Co. v. Fancher, supra, it was said (p. 560): “It is claimed that the 
general creditors of the [wrongdoer] will be prejudiced if the plaintiff is allowed to 
prevail, and that he will thereby acquire a preference over the other creditors of the 
insolvent [wrongdoer]. But general creditors have no equity or right to have appro- 
priated to the payment of their debts the property of the plaintiff, or property to 
which it is equitably entitled as between it and [the wrongdoer].” 

The same result is reached whether the claimant’s right is regarded as a right in 
rem (POMEROY, EQUITY JURISPRUDENCE, 3 ed., sec. 105) or a right in personam (Matt- 
LAND, LECTURES ON EQUITY AND THE Forms oF ACTION, p. 142). 

In nearly all of the cases cited below in which the claimant was given a lien, the 
question arose between him and the general creditors or trustee in bankruptcy of the 
wrongdoer. 

* Perry, Trusts, 6 ed., secs. 127, 128; Pomeroy, Equiry JuRISPRUDENCE, 3 ed., 
secs. 1049, 1051. Although undoubtedly the claimant may hold the wrongdoer as con- 
structive trustee when he is a misappropriating trustee or other fiduciary, and although 
the lien remedy is available even where the wrongdoer is not a fiduciary (Humphreys 
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ence whether or not the wrongdoer intends to give the claimant an 
interest in the product.> Where the product is more valuable than 
the money, he will come out more than whole. But, since it is his 
money that earned the profit, and since he ran the risk of losing his 
money (although it is true that even if his money had been lost 
he would still have had a personal claim against the wrongdoer), 
it seems just to give him the profit. Moreover, it is a wise policy 
not to allow the wrongdoer to keep the profit of his own wrong, 
although the profit is not strictly at the expense of the claimant. 
The same principle should apply where the claimant’s money is 
mingled with that of the wrongdoer, and is therefore only partly 
instrumental in earning the profit. The claimant should be entitled 
to a share of the profit, in so far as his property contributed to 
earning the profit. It has been said that in such case he should 


v. Butler, 51 Ark. 351 (1888); Harrison v. Tierney, 254 Ill. 271 (1912); Edwards ». 
Culberson, 111 N. C. 342 (1892); and see the numerous cases where, as in Brennan ». Till- 
inghast, 201 Fed. 609, 615 (1913), a bank obtains deposits by fraudulently concealing its 
insolvent condition), it has been held in a few cases that the constructive trust remedy 
is not available against others than fiduciaries. Campbell v. Drake, 4 Ired. Eq. 94 (1845); 
Hart». Dogge, 27 Neb. 256 (1889); and cases cited by Professor Ames in 19 Harv. L. REv. 
513, note 5. The distinction seems arbitrary and the weight of authority is properly 
the other way. O’Neill v. O’Neill, 227 Pa. 334 (1910); and see cases cited in 19 Harv. L. 
Rev. 513, note 6, and in Pomeroy, Equity JURISPRUDENCE, 3 ed., sec. 1051. The courts 
holding the minority view seem to have been misled by the term “trust.” Perhaps 
almost as much confusion with regard to equitable rights and remedies has been caused 
by the use of the term “trust” as has been caused with regard to legal rights and rem- 
edies by the term “contract.” It is not always seen that a constructive trust is not 
a right but a remedy. It is, of course, very different from a true trust which is a 
fiduciary relationship and one created in pursuance of the intent of the parties. If 
equity creates and specifically enforces an obligation to convey certain definite prop- 
erty and if that obligation is imposed on equitable grounds independent of the intent 
of the parties, as on grounds of redressing a tort or preventing unjust enrichment, 
then the property is said to be held in constructive trust. The constructive trust is 
the result of the right of specific enforcement of the obligation. It is the name given 
to the remedy, not the right for which the remedy is given. There is as good reason 
in the case of a non-fiduciary as in the case of a fiduciary for imposing a duty to sur- 
render property acquired by a wrongful act; it should make no difference whether it 
is acquired by breach of trust or other fiduciary obligation, or by fraud or theft. 

5 In Taylor v. Plumer, 3 M. & S. 562 (1815), the defendant unsuccessfully contended 
that where the money is converted into other property, no trust attaches to that 
property unless the wrongdoer intended to subject the property to the trust. In 
several earlier cases the court had laid unnecessary stress on the fact that the wrong- 
doer did so intend. Waite v. Whorwood, 2 Atk. 159 (1741); Deg v. Deg, 2 P. Wms. 
412 (1727), p. 414; Wilson v. Foreman, 2 Dick. 593 (1782) (as explained in Lench ». 
Lench, 10 Ves. 511 (1805), p. 519). 
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be confined toa lien. But, by the weight of authority, the claimant 
is given the option of a lien on, or a pro rata share of, the product.’ 
The creditors of the wrongdoer should no more be allowed to ob- 
ject to the constructive trust, than to the lien. They should not 
stand in a better position than their debtor; they should not be 
allowed to profit by his wrongful act. They are not purchasers 
for value, and they take subject to the claimant’s equitable inter- 
est in the property.® 

If, after the funds have been mingled, nothing further is done, 
and the value of the mass remains constant, the result will be the 
same no matter which remedy is pursued. The claimant will come 
out exactly whole, no more and no less. Thus, if A wrongfully 
takes $1000 belonging to B, and mingles it with $1000 of his own, 
B is entitled to $1000 from the fund, whether he claim one half of 
the fund, or a lien on the fund for $1000. 

So, too, if the wrongdoer merely adds further contributions of 
his own, the result will be the same, and B will get full satisfaction 
on either theory. Thus, if in the example suggested above, A 
adds $2000 more of his own, B is entitled to $1000, whether he claim 
the proportion of the fund contributed by him, namely one fourth 
of $4000; or whether he claim a lien on the $4000 for $1000. 

If, however, the whole fund is exchanged for property which is 
or becomes greater in value than the fund, the claimant comes out 
better by proceeding on the constructive trust theory; if it is or 
becomes less valuable than the fund, he finds the lien theory more 


6 See the dictum of Jessel, M. R., in Knatchbull v. Hallett, 13 Ch. D. 696 (1879), 
p. 709. But see an explanation of this dictum in Primeau v. Granfield, 184 Fed. 480 
(r911), p. 485. In Bresnihan v. Sheehan, 125 Mass. 11 (1878), the court gave only a 
lien, although on principle it would seem that the claimant was entitled to a pro rata 
share. 

7 Wedderburn v. Wedderburn, 4 Myl. & C. 41 (1838); Primeau v. Granfield, 184 
Fed. 480 (1911) (reversed on another ground in s. c., 193 Fed. 911 (1911)); Treacy ». 
Power, 112 Minn. 226 (1910); Shearer v. Barnes, 118 Minn. 179 (1912); Fant », Dun- 
bar, 71 Miss. 576 (1893); and cases cited in 19 Harv. L. REv. 512, note 2. In re 
Oatway, [1903] 2 Ch. 356, and some of the other cases there cited, are, however, illus- 
trations of a lien rather than of a constructive trust. 

So, too, if the wrongdoer commingles the money of two persons without contribut- 
ing any money of his own, and the fund is profitably invested, the persons wronged 
share the product pro rata. See Lord Provost v. Lord Advocate, 4 App. Cas. 823 (1879). 

8 Byrne v. McGrath, 130 Cal. 316 (1900); Kepler v. Dayis, 80 Pa. 153 (1875). 
The doubt expressed in Smith v. Township of Au Gres, 150 Fed. 257 (1906), p. 261, 
and in Greene v. Haskell, 5 R. I. 447 (1858), p. 457, does not seem to be well founded. 
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advantageous. Thus, if A wrongfully mingles $1000 of his own with 
$1000 of B’s, and with the product buys land which is worth $3000, 
it is more advantageous to claim half of the land, than a lien on 
it for $1000. If the land is worth $1000, it is more advantageous 
to claim a lien on it for $1000, than half of the land. 

Now, let it be supposed that after he has wrongfully mingled his 
money with that of the claimant, a part of the fund is withdrawn 
by the wrongdoer and dissipated. Here the claimant has a lien on, ~ 
or a pro rata share of, what is left. The reason generally given in 
the cases, is that suggested in the case of Knatchbull v. Hallett, 
namely, that it should be presumed that the wrongdoer intends to 
draw out his own money, because to draw out the claimant’s money 
would be dishonest. This is, of course, a pure fiction," and as usu- 
ally happens when a proper result is reached by fictitious reasoning, 
has led to erroneous results in other cases.” It seems to be thought 
necessary to show in what part of the commingled fund the claim- 
ant’s money is to be found; and as it is impossible actually to distin- 
guish the claimant’s contribution, the courts have resorted to a 
presumption as to the intent of the wrongdoer, although there is 
no reason to suppose that he had any particular intent, and no 
reason for allowing his intent to affect the claimant’s rights. The 
claimant ought, it is true, to have an interest in what is left, not 
because of any intent of the wrongdoer, but because the wrong- 
doer, whatever his intent, should not be allowed by taking away 
a part of the fund, to deprive the claimant of his lien on, or share of, 
the rest of the fund. . 

Where, instead of physically mingling the money, the wrongdoer 
deposits in a bank in the same account, his own and the claimant’s 
money, it was held in the case of Pennel v. Deffell * that the rule 


9 See cases cited in notes 16 and 18, infra. 

10 13 Ch. D. 696 (1879), p. 726. 

1 See Primeau v. Granfield, 184 Fed. 480 (1911), p. 484; In re A. O. Brown & Co., 
189 Fed. 432 (1911), p. 434. 

2 See the discussion, infra, of In re Oatway, [1903] 2 Ch. 356, and the other cases 
where the part withdrawn is preserved and the remainder dissipated. 

3 4 DeG. M. & G. 372 (1853). The decision in this case on this point was followed 
in Brown v. Adams, L. R. 4 Ch. 764 (1869). In Pennell v. Deffell it was conceded 
that in case of physical mingling, Clayton’s case has no applicability and that the 
withdrawal of part would not destroy the ‘claimant’s lien on the remainder. 4 DeG. 
M. & G. 372 (1853), p. 382. 


130 HARVARD LAW REVIEW. 


in Clayton’s Case“ applies. By this rule, the first withdrawals 
from an account in a bank are charged against the first deposits. 
As between the depositor and the bank, this rule is fair enough; 
for it is a question of intent as to what part of the account is paid 
when the depositor makes a withdrawal, and since it is necessary 
to have some definite rule, in the absence of any evidence of actual 
intent, this rule is adopted because it comes as near as any to ex- 
pressing the probable intent. In cases of a wrongful mingling of 
deposits, however, the rule is wholly inapplicable in determining 
the relation between the wrongdoer and the claimant. By depos- 
iting the whole in one account, the wrongdoer has confused his 
money and that of the claimant, as inextricably as though he had 
physically mingled the money. He has, by the use of the two funds, 
acquired a single chose in action. That whole chose in action, 
therefore, is subject to a lien of the claimant, or, on the construct- 
ive trust theory, is’ partially ownedaby him. The wrongdoer, 
whatever his intent, cannot shake off the interest of the claimant. 
Pennell v. Deffell has accordingly been overruled on this point, 
and it is now held that the claimant has an interest in the bal- 
ance, regardless of the order of deposit.” 


Mer. 572 (1816). 

% Knatchbull v. Hallett, 13 Ch. D. 696 (1879), p. 726, a case which has met with uni- 
versal approval in this country. In the case of In re A. O. Brown & Co., 189 Fed. 432 
(1911), in speaking of the rights of a claimant whose money has been wrongfully mingled 
by another with money of his own in a bank in one account from which the wrongdoer 
has withdrawn and dissipated a part, the court said (p. 434): “All the deposits taken 
together constitute an obligation of the banker’s, a single chose in action, amounting 
in total to the sum of the deposits. Upon that chose in action the beneficiary has a 
lien, if he wishes to assert it, equal to the sum of money which his property has con- 
tributed to it. So in this case the claimants may elect to retain a lien upon the total 
deposit after the first withdrawal. This is the effect of the case of Knatchbull ». 
Hallett, L. R. 13 Ch. Div. 696, a case which has been very frequently cited and the 
decision of which has been followed many times. This is sometimes stated as a pre- 
sumption of the trustee’s intent, but that is a fiction.” ° 

If the wrongdoer commingles the money of two persons without contributing any 
money of his own, and subsequently makes withdrawals, it has been held that the rule 
in Clayton’s Case applies. Knatchbull v. Hallett, 13 Ch. D. 696 (1879); Hancock ». 
Smith, 41 Ch. D.* 456 (1889) (semble); In re Stenning, [1895] 2 Ch. 433; Mutton ». 
Peat, [1899] 2 Ch. 556, p. 560 (semble); Empire State Surety Co. ». Carroll County, 
194 Fed. 593 (1912), p. 605; Hewitt v. Hayes, 205 Mass. 356 (1910), p. 365. But cf. 
In re Mulligan, 116 Fed. 715 (1902), p. 719. This seems erroneous on principle. It 
would seem that on the constructive trust theory the persons wronged should be 
treated as co-owners in proportion to the amounts contributed by them, and the loss 
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Whether, therefore, the money of the wrongdoer and the claim- 
ant is physically mingled, or is deposited in a single account, as 
long as there is always a balance on hand, at least as large as the 
amount of the claimant’s contribution, he will, by pursuing the 
lien remedy, come out whole. Thus, if A wrongfully mingles $1000 
of his own and $1000 of B’s, and then withdraws $1000 which he 
dissipates, B on the lien theory, has a charge on what is left for 
the amount contributed by him, that is, he is able to get his $1000 
in full; * on the constructive trust theory he gets one half of what 
is left, or $500.7 If, however, the fund is diminished below the 
amount of the claimant’s contribution, he will lose pro tanto; '* 
and, if the fund is exhausted, his interest is lost.!® 


resulting from any withdrawals, like the gain from a rise in value (Lord Provost ». 
Lord Advocate, 4 App. Cas. 823 (1879)), should be shared by them pro rata. On the 
lien theory it would seem that the same result should follow. Compare the rules 
that are applied at law with respect to confusion of grain or other fungible property. 

16 Knatchbull v. Hallett, 13 Ch. D. 696 (1879), p. 731; Massey v. Fisher, 62 Fed. 
958 (1894); Hutchinson v. LeRoy, 113 Fed. 202 (1902); Im re Royea’s Estate, 143 Fed. 
182 (1906); Smith v. Mottley, 150 Fed. 266 (1906); Butler ». Western German Bank, 
159 Fed. 116 (1908); In re Stewart, 178 Fed. 463 (1910); Elizalde v. Elizalde, 137 Cal. 
634 (1902); Whitcomb »v. Carpenter, 134 Ia. 227 (1907); Fogg v. Tyler, 109 Me. 109 
(1913); Commissioners v. Wilkinson, 119 Mich. 655 (1899); Patek v. Patek, 166 Mich. 
446 (1911); Blair v. Hill, 50 App. Div. (N. Y.) 33 (1901) (affirmed s. c., 165 N. Y. 
672 (1901)); Widman ». Kellogg, 22 N. D. 396 (1911); Emigh ». Earling, 134 Wis. 565 
(1908). 

17 He cannot on the constructive trust theory take a larger share of one part by 
surrendering his claim on the rest. He is a co-owner of the whole and of every part 
of the whole, and a mere separation of the whole into parts and a change in the form 
of any of those parts or a loss of any of the parts, as by a sale of it to a purchaser with- 
out notice, will not change the nature or extent of his interest in the rest. Watson 2. 
Thompson, 12 R. I. 466 (1879), p. 471. In this case the court said: “The complainant 
seems to suppose that, having lost his resulting interest in what was sold, he can have 
the loss made good to him by a proportional increase of interest in what is left. But this 
surely cannot be so. His interest was inherent in every part. As soon as any part 
was sold his interest in that part was converted into an interest in the price received 
for it. It remained a resulting trust or equity in the price, or in the property in which 
the price was invested, so long as it could be traced specifically; and when it ceased 
to be specifically traceable, it became simply a personal debt or demand to be recov- 
ered of [the wrongdoer], or out of his estate like any other personal debt or demand.” 

18 Bank of British N. A. v. Freights, 127 Fed. 859 (1904) (affirmed s. c., 137 Fed. 
534 (1905)); Woodhouse v. Crandall, 197 Ill. 104 (1902); Waddell ». Waddell, 36 Utah 
435 (1909); State v. Foster, 5 Wyo. 199 (1894). 

19 Beard v. Independent District, 88 Fed. 375 (1898); Im re Brown, 193 Fed. 24 
(1912) (affirmed sub nom. First Nat. Bank ». Littlefield, 226 U. S. 110 (1912)); In re 
M. E. Dunn & Co., 193 Fed. 212 (1912); Re Assignment of Bank of Oregon, 32 
Ore. 84 (1897). 
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Now, it so happened, that in the earlier cases the part first with- 
drawn from the commingled fund was invariably dissipated, and 
the claimant wished to establish an interest in the remainder, which 
interest he was allowed, as has been stated, on the ground that it 
is presumed that the wrongdoer withdraws his own money first. 
But when the part first withdrawn is invested or otherwise pre- 
served, and the remainder is dissipated, the application of that 
presumption would throw a loss on the claimant. In the case of 
In re Oatway,”° the wrongdoer made an investment of part of the 
fund, leaving an amount greater than the contribution of the claim- 
ant, which amount he later dissipated. The court refused to apply 
the presumption, and held that the claimant had a charge on the 
property in which the money withdrawn was invested. If the 
part drawn out had been treated as belonging to the wrongdoer, 
the claimant would have had no interest in the product of that 
part. This decision seems obviously right, and although the au- 
thorities are not unanimous,” a similar result has been reached in 
several cases in this country.” The separation of the fund into 


20 [1903] 2 Ch. 356. 

%1 In the following cases the claimant was not allowed to reach the proceeds of 
withdrawals when the withdrawals did not diminish the fund below the amount of 
the claimant’s contribution, because of the fictitious presumption that the part drawn 
out belonged to the wrongdoer: Board of Commissioners v. Strawn, 157 Fed. 49 (1907); 
In re City Bank of Dowagiac, 186 Fed. 413 (1910); In re Brown, 193 Fed. 24 (1912); 
(affirmed, without mention of this point, sub nom. First Nat. Bank ». Littlefield, 226 
U. S. 110 (1912)); Empire State Surety Co. v. Carroll County, 194 Fed. 593 (1912); 
Covey v. Cannon, 104 Ark. 550 (1912); Standish ». Babcock, 52 N. J. Eq. 628 (1894); 
Waddell v.Waddell, 36 Utah 435 (1909). 

In these cases it is conceded that so far as the withdrawals diminish the fund below 
the amount of the claimant’s contribution, the claimant may follow them. But even 
this seems to be denied in Bright v. King, 20 Ky. Law Rep. 186 (1898). 

In Covey v. Cannon, supra, a part of the money drawn out was redeposited, and 
yet it was held that the claimant was not entitled to it. 

# Brennan »v. Tillinghast, 201 Fed. 609 (1913); City of Lincoln v. Morrison, 64 Neb. 
822 (1902), p. 831; Lamb »v. Rooney, 72 Neb. 322 (1904). And see Primeau v. Gran- 
field, 184 Fed. 480 (1911); In re A. O. Brown & Co., 189 Fed. +432 (1911). In 
Primeau v. Granfield, supra, the court said (p. 484): 

“The language about presumed intent in Knatchbull ». Hallett, supra, which Sir 
George Jessel laid down with his customary vigor, was merely a way of giving an 
explanation by a fiction of the right of the beneficiary to elect to regard his right as 
a lien. That it is a fiction appears clearly enough in this case where Granfield [the 
wrongdoer] could have had no intention about the investments as he meant to use all 
the money for himself anyway. To say that in such a case he will be ‘presumed’ 
to intend to take his own money out first is merely a disingenuous way common enough, 
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two parts, and the separate disposition of those parts, does not 
deprive the claimant of his equitable interest, which, since it ex- 
tended to the whole, will extend to both parts or the product of 
both parts. This is sometimes also expressed in the form of a pre- 
sumption, namely, that all sums drawn out and dissipated are 
presumed to be those of the wrongdoer.¥ This is simply another 
way of saying, that although part of the fund is dissipated, the lien 
still remains on, or the constructive trust still attaches to, any 
other parts, or the product of any other parts which can still be 
traced. Hence, if A mingles $1000 of his own and $1000 of B’s, 
and draws out $1000 and invests it in land, and then dissipates 
the balance, B may claim a lien on the land for $1000; or, on the 
constructive trust theory, one half of the land. 

If, after the wrongdoer has dissipated part of the fund, he sult 
new contributions out of his own funds, the additions thus made, 
unless they are considered a restoration of the claimant’s money,” 
will not increase the amount the claimant is entitled to get out of 
the fund. On the constructive trust theory he will simply get a 
smaller fraction of a larger total sum. On the lien theory he is 
entitled to a charge upon the enlarged fund, but only for the 
amount of the balance of the original commingled fund. Thus, if 
A wrongfully mingles $1000 of his own with $1000 of B’s, and draws 
out and dissipates $1500, and then to the remaining $500 adds 
$1000 of his own, on the constructive trust theory B, who was 
entitled to one half of the $500, is now entitled to one sixth of the 


to avoid laying down a rule upon the matter. This fiction in Re Oatway [1903] 
2 Ch. Div. 356, would have brought the usual injustice which fictions do bring, when 
pressed logically to their conclusion. Logically, the trustee’s widow, in that case, 
was quite right in claiming the first withdrawal, although the trustee had invested 
it profitably, and had subsequently wasted all of the fund which had remained in the 
bank. That was, of course, too much for the sense of justice of the court which awarded 
to the wronged beneficiary the investment, intimating that the rule in Knatchbull ». 
Hallett, supra, applied only where the withdrawals were actually spent and disap- 
peared. If to that rule be added the qualification that if the first withdrawals be in- 
vested in losing ventures, then the beneficiary is to have a lien, if he likes, till he uses 
up that whole investment, and then may elect to fall back for the balance upon the 
original mixed account from which the withdrawal was made, there is no objection, 
but it is a very clumsy way of saying that he may elect to accept the investment if 
he likes, or to reject it.” 

% City of Lincoln v. Morrison, 64 Neb. 822 (1902), p. 830. 

% The question under what circumstances such an addition is to be treated as 
a restoration of the claimant’s money is considered below. 
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ultimate $1500. On the lien theory he is entitled to a charge on 
the $1500 for $500. He cannot get more than that, for he has not 
contributed more than that to the ultimate $1500 fund. Although 
he contributed $1000 to the original fund, yet that fund was di- 
minished to $500; he had no interest in the other contribution to 
the ultimate $1500. The claimant, in such case, can get no more 
than the lowest balance existing at any time between the time of 
deposit and the time of distribution.” 

But suppose that the lowest balance is invested and earns a 
profit. In that event the claimant should be allowed a lien not 
only for the amount of that balance, but also for the profit earned 
by it, up to the amount originally contributed by him. Thus, if 
A has wrongfully mingled $1000 of his own with $1000 of B’s, 
and has drawn out and dissipated $1500, and has invested the 
remaining $500 in stock which he sells for $1500, B should be 
entitled to a lien on the $1500 for $1000.% The increase in value 
here comes from the fund in which the claimant had an interest, 
and is not a contribution added by the wrongdoer from his own 
funds. On the constructive trust theory, he is entitled to one-half 
the proceeds of the stock, or $750. 

If after the fund is reduced by withdrawals, and after an addition 
is made by the wrongdoes from his own funds, the total amount is 
then invested, it is submitted that, if the foregoing reasoning is 


2% Mercantile Trust Co. ». St. Louis Ry. Co., 99 Fed. 485 (1900); Im re Mulligan, 
116 Fed. 715 (1902), p. 717 (semble); Board of Commissioners v. Strawn, 157 Fed. 49 
(1907); American Can Co. v. Williams, 178 Fed. 420 (1910); In re Brown, 193 Fed. 24 
(1912) (affirmed sub nom. First Nat. Bank ». Littlefield, 226 U. S. 110 (1912)); In re 
M. E. Dunn & Co., 193 Fed. 212 (1912); Powell v. Missouri Co., 99 Ark. 553 (1911); 
Covey v. Cannon, 104 Ark. 550 (1912); Hewitt ». Hayes, 205 Mass. 356 (1910). 

If the whole commingled fund is withdrawn before the additions are made, the 
claimant’s interest is lost. In re Brown, supra; In re M. E. Dunn & Co., supra; 
Hewitt v. Hayes, supra. Of course, if to the lowest balance of the commingled fund 
additions of the claimant’s money are made, he may take a sum equal to those addi- 
tions plus the lowest balance. Board of Commissioners 2. Patterson, 149 Fed. 229 
(1906). See Hewitt v. Hayes, supra. 

% See In re Oatway, [1903] 2 Ch. 356; City of Lincoln v. Morrison, 64 Neb. 822 
(1902). 

In Waddell ». Waddell, 36 Utah 435 (1909), after the commingled fund had been 
reduced below the amount of the claimant’s contribution, various articles were bought. 
The court gave the claimant a lien on each article but only for the purchase price of that 
article. This seems wrong; if there was any profit it should go to the claimant. He 
should have a lien on all the articles for the amount of his original contribution. 
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correct, the claimant should have a lien on the investment for a 
sum equal to the lowest amount to which the fund was reduced, 
plus that part of the profit which can fairly be said to be the product 
of that amount. In other words, he should have a lien for the pro- 
portion that the lowest balance bears to the new fund composed 
of that balance and the additions made by the wrongdoer. Thus, 
if A mingles $1000 of his own with $1000 of B’s, and then dissi- 
pates $1500, and later adds $500 of his own and invests the $1000 
in stock which he sells for $1500, B should have a lien on the $1500 
for $750, that is for the $500 in which he had an interest, and on 
the profit fairly attributable to that $500, namely one half of the 
whole profit, or $250.7” Of course, no matter how large the profit 
arising from the investment in the stock, the claimant cannot, on 
the lien theory, get more than $1000, the amount originally con- 
tributed by him. On the constructive trust theory he is entitled 
to one fourth of the proceeds of the stock, for he has contributed 
one fourth of the money with which it was purchased. 

The new additions made by the wrongdoer out of his own funds 
may sometimes, however, be regarded as a restoration of the money 
of the claimant. If the wrongdoer is insolvent, and such appro- 


27 It is perhaps arguable that the claimant should be allowed a lien for the amount 
of the lowest balance plus the whole profit. But if, to put an extreme case, after the 
wrongdoer has mingled $1000 of his own with $1000 of the claimant’s and has dissipated 
all but $1, and that $1 is mingled with $1000 of the wrongdoer’s own money, and the 
$1001 is invested in stock which doubles in value, it seems absurd to give the claimant 
a lien for $1000. If the $1 had not been a part of the purchase price of the stock, the 
claimant would have had no interest in the stock. The use of the $1 should not entitle 
him to almost half the value of the stock. It might be said that the balance of the 
fund in which the claimant had an interest must substantially contribute to the 
earning of the profit. But such a rule would be too indefinite for application. To give 
him a lien to the extent of the balance of the fund into which his money went plus the 
part of the profit attributable to that balance seems both fair and easy of applica- 
tion. In the case suggested above he should be given a lien on the stock for $2. 

In City of Lincoln v. Morrison, 64 Neb. 822 (1902), a part of the commingled fund 
was used in buying certain state warrants, a large part of the purchase price being 
borrowed on the security of the warrants. The warrants were sold at a profit. It was 
held that the whole amount of the proceeds, which was less than the amount originally 
contributed by the claimant, could be reached by him. This does not seem opposed 
to what has been said in the preceding paragraph; for the profit really was earned 
wholly with the part of the commingled fund. It is like a case of a purchase of stock 
onamargin. As to how far profits arising from transactions partly for cash and partly 
on credit may be the product of the credit and not of the cash, see Kyle v. Barnett, 
17 Ala. 306 (1850). 
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priation is a preference, it can give the claimant no right to take 

a larger sum from the fund than he could have taken before the 

appropriation.” If the wrongdoer actually intends to make an 

appropriation to the claimant’s use, and if such an appropriation 

is not a preference, then the claimant’s rights are the same as though 

the amount so restored had never been withdrawn.” The intent 

to restore may be shown, not merely by direct evidence, but by 

circumstances. Thus, where the wrongdoer deposits in an account 

the money of several claimants, and none of his own, and draws 

out a part and then makes a deposit in that account from his own 

funds, an intent to make restoration may fairly be inferred, and 
\ if the restoration when made is not a fraudulent preference, the 
| claimants cannot be prevented from taking the money so depos- 
ited.*° But suppose no intent to restore is shown either directly 

or by inference. Should the law impose a charge on the fund for 

more than the balance, or the product of the balance, of the fund 

into which the claimant’s money went? It would seem not. The 

wrongdoer owes a duty to the claimant to make reparation. But 

after the whole of the commingled fund has been dissipated, the 

duty is a merely personal one and does not attach to any particular 

assets, for it is settled by the great weight of authority that the 

claimant has no charge on the general assets of the wrongdoer.*! 


28 Clark v. Rogers, 183 Fed. 518 (1910); Hewitt ». Hayes, 205 Mass. 356 (1910). 

As to how far it is a preference for a trustee on the eve of bankruptcy to make good 
the trust money, see Ex parte Stubbins, 17 Ch. D. 58 (1881); Ex parte Taylor, 18 Q. B. 
D. 295 (1886); Sharp ». Jackson, [1899] A. C. 419 (affirming New v. Hunting, [1897] 
2Q. B. 19); and, for the rule under the U. S. Bankruptcy Act, Clark v. Rogers, supra. 

29 Ex parte Kingston, L. R. 6 Ch. App. 632 (1871); State Savings Bank v. Thomp- 
son,! 128 Pac. 1120 (Kan. 1913); Supreme Lodge »v. Liberty Trust Co., 102 N. E. 
96 (Mass. 1913); Jeffray v. Towar, 63 N. J. Eq. 530 (1902), p. 546; Van Alen ». 
American Bank, 52 N. Y. 1 (1873); Baker v. N. Y. Bank, 100 N. Y. 31 (1885); United 
National Bank v. Weatherby, 70 App. Div. (N. Y.) 279 (1902). Compare Sharp 2. 
Jackson, [1899] A. C. 419 (affirming New v. Hunting, [1897] 2 Q. B. 19); Taylor ». 
London and County Banking Co., [1901] 2 Ch. 231, p. 254. See In re Northrup, 152 
Fed. 763 (1907). 

If the wrongdoer mingles the funds of several persons with his own and withdraws 
more than his own and makes new deposits, and if the new deposits are intended as 
a restoration, the claimants will all share pro rata. In re T. A. McIntyre & Co., 181 
Fed. 960 (1910). 

8 United National Bank ». Weatherby, 70 App. Div. (N. Y.) 279 (1902). 

31 Spokane County »v. First Nat. Bank, 68 Fed. 979 (1895); Board of Commission- 
ers v. Strawn, 157 Fed. 49 (1907); Empire State Surety Co. ». Carroll County, 194 
Fed. 593 (1912); Im re Larkin, 202 Fed. 572 (1912); Lowe v. Jones, 192 Mass. 94 
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If the fund was cominingled in a bank in one account in the name 
of the wrongdoer, and then was wholly withdrawn, there is no 
reason why the claimant should be able to get subsequent deposits 
unless the wrongdoer intended to make restoration; and, if there 
was still left a part of the commingled fund, there seems to be no 
reason why he should get more than the balance. It is held, there- 
fore, that the mere deposit of new additions of the wrongdoer’s 
own funds does not increase the claimant’s rights.” It is still 
more clear that in cases of physical mingling, subsequent additions 
by the wrongdoer after a partial dissipation of the commingled 
fund, will not increase the amount to which the claimant is entitled. 
If, however, the claimant’s money was deposited in a special trust 
account, and the wrongdoer withdraws a part and then deposits 
his own funds, it may well be held that regardless of his intent, the 
new deposit shall be treated as a restoration. Here the wrongdoer 
has put the money where it ought to be. He may be said to have 
performed to that extent his duty of reparation, whether he in- 
tended to make reparation or not.* 


(1906) ; Jaffe v. Weld, 155 App. Div. (N. Y.) 110 (1913); and see cases cited in 19 
Harv. L. REv. 522, note 2. 

% Mercantile Trust Co. v. St. Louis Ry. Co., 99 Fed. 485 (1900); Bank of British 
N. A. v. Freights, 137 Fed. 534 (1905), p. 538 (semble); Board of Commissioners 2. 
Strawn, 157 Fed. 49 (1907); American Can Co. v. Williams, 178 Fed. 420 (1910); 
In re Brown, 193 Fed. 24 (1912) (affirmed sub. nom. First Nat. Bank ». Littlefield, 226 
U. S. 110 (1912)); In re M. E. Dunn & Co., 193 Fed. 212 (1912); Powell v. Missouri 
Co., 99 Ark. 553 (1911); Hewitt v. Hayes, 205 Mass. 356 (1910); Cole v. Cole, 54 
App. Div. (N. Y.) 37 (1900). 

% In re Mulligan, 116 Fed. 715 (1902), p. 717 (semble); Board of Commissioners ». 
Strawn, 157 Fed. 49 (1907); Covey v. Cannon, 104 Ark. 550 (1912). 

* A somewhat similar question has arisen when one who holds stock for another 
wrongfully disposes of it and later acquires similar stock. If the wrongdoer owed 
the duty to hold the particular shares, then unless the proceeds of those shares can be 
traced into the new shares, or unless it is shown that the wrongdoer intended to make 
a restoration (Perkins v. Perkins, 134 Mass. 441 (1883)), the claimant has no better 
right than the general creditors. Frith v. Cartland, 2 H. & M. 417 (1865), p. 422 
(semble). But where the wrongdoer is a broker and has the right to dispose of the stock 
provided he keeps similar stock on hand and he does dispose of it without keeping 
similar stock on hand, it is held that the person wronged may reach similar stock sub- 
sequently acquired. By acquiring the new stock he has to that extent made reparation. 
Gorman ?. Littlefield, 229 U. S. 19 (1913) (reversing Im re Brown, 184 Fed. 454 (1911)); 
In re A.O. Brown & Co., 171 Fed. 254 (1909). See contra, In re T. A. McIntyre, 181 Fed. 
960 (1910); In re A.O. Brown & Co., 183 Fed. 861 (1910); In re Brown, supra; In 
re Ennis, 187 Fed. 728 (1911). It is not altogether clear in Gorman v Littlefield, supra, 
whether the court goes on the ground of a presumption that the wrongdoer intended 
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To sum up: If one person wrongfully mingles the money of an- 
other with his own, the person wronged has a right either to (1) an 
equitable lien on, or (2) a share of, the whole commingled fund or 
any traceable product of it. 

(z) The equitable lien rests on the whole fund or its product, 
for the amount the claimant has contributed to it; the mere sep- 
aration of the fund into parts by withdrawals which are preserved 
will not affect his interest; withdrawals which are dissipated will 
diminish his security, but, so long as the balance left does not fall 
below the amount contributed by him, will not diminish the amount 
he is entitled to take; if the balance falls below the amount of his 
contribution, and nothing more is added from other sources, he 
has a lien on the balance, or, if it is invested, on its product, for 
the amount of his contribution; additions made from other funds, 
unless treated as a restoration of the claimant’s money, will in- 
crease the fund on which he has a lien, but not the amount he is 
entitled to take, which will be the lowest balance of the original 
commingled fund, or, if that balance and the subsequent additions 
are advantageously invested, the balance and the profit earned by 
it, up to the amount originally contributed by him. 

(2) The extent of his share will depend on the proportion con- 
tributed by him; it will not be affected by the mere separation of 
the fund into parts by withdrawals which are preserved; any rise 
in value not resulting from new contributions will enure to his 
benefit, for the denominator of the fraction representing his inter- 
est will remain the same while the numerator will increase; any loss 
by withdrawals which are dissipated, or by a decline in value, will 
cause him a loss, for the denominator of the fraction will remain the 
same while the numerator will decrease; any new contributions of 
other funds, unless treated as a restoration of the claimant’s money, 
will simply give him a smaller part of a larger whole. 


Austin W. Scott 
Harvarp LAw SCHOOL. 


to restore, or on the ground that, since it was the wrongdoer’s duty to restore, the per- 
son wronged has a claim to the newly acquired stock regardless of the wrongdoer’s 


intent. : 
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PREDATORY PRICE CUTTING AS UNFAIR TRADE. 


HE methods of the unfair trader are as many and various as 

the highly specialized ingenuity of a dishonest schemer can 
invent. The designation “unfair competition” or ‘unfair trade” 
seems to have been adopted as a convenient description of offences 
against commercial morals not included in trade mark infringement. 
It was for many years assumed that unless a technical trade mark 
were violated, no relief could be had. It was soon demonstrated 
that the acceptance of any such rule opened the door to all manner 
of commercial knavery, and at an early day judges with consciences 
and a proper sense of sportsmanship began to decide cases in favor 
of the complainant which were in no sense trade mark cases, but 
where the defendant’s conduct involved precisely the same wrong— 
the sale of one trader’s goods as those of another—the result being 
accomplished by some ingenuous contrivance, the deceptive use of 
personal, geographical or descriptive names, imitated labels or form 
of package or in some of the infinity of ways which enable one trader 
to represent his goods as those of a competitor, whose reputation 
is better and whose trade he covets.1 The digesters and text- 


1 In Perry v. Truefitt, 6 Beav. 66 (1842), Lord Langdale said (p. 73): “I think that 
the principle on which both the courts of law and of equity proceed in granting relief 
and protection in cases of this sort is very well understood. A man is not to sell his 
own goods under the pretense that they are the goods of another man; he cannot be 
permitted to practice such a deception nor to use the means which contribute to that 
end. He cannot, therefore, be allowed to use names, marks, letters, or other indicia, 
by which he may induce purchasers to believe that the goods which he is selling are 
manufactured of another person. I own it does not seem to me that a man can acquire 
a property merely in a name or mark; but whether he has or not a property in the 
name or the mark, I have no doubt that another person has not a right to use that 
name or mark for the purposes of deception and in order to attract to himself that 
course of trade, or that custom which, without that improper act, would have flowed 
to the person who first used, or was alone in the habit of using, the particular name or 
mark.” 

In Croft v. Day, 7 Beav. 84 (1843), Lord Langdale said (p. 88): “It has been very 
correctly said that the principle in these cases is this — that no man has a right to 
sell his own goods as the goods of another. You may express the same principle in a 
different form, and say that no man has a right to dress himself in colors, or adopt and 
bear symbols to which he has no peculiar or exclusive right, and thereby personate an- 
other person, for the purpose of inducing the public to suppose either that he is that 
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writers at first were puzzled to know where to classify such cases. 
The author of a text book on Trade Marks would devote a chapter 
to ‘Cases analogous to trade marks” and put them there. Fi- 
nally, the term “unfair competition” was adopted (perhaps from 
the French Concurrence Deloyale) and has since been used to de- 
scribe that class of wrongs where by artifice one trader’s goods are 
sold as and for another’s.? Probably the phrase “‘passing off” com- 
monly used in England more correctly describes the wrong as we 
now understand it in this country than “unfair competition,” but 
“unfair competition” is the preferable designation if it can be 
given the meaning that, as a part of the English language, it ought 


other person, or that he is connected with and selling the manufacture of such other 
person, while he is really selling his own. It is perfectly manifest that to do these things 
is to commit a fraud, and a very gross fraud.” 

(1845) Coats v. Holbrook, 2 Sandf. Ch. 586, R. Cox, Am. Trade Mark Cases, 20, 
where not only an imitated name was used, but a simulated mode of putting up goods 
including the peculiar spools and wrappers employed by the complainant. Vice- 
Chancellor Sandford said, (p. 594): ‘A man is not to sell the goods or manufactures of 
B. under the show or pretense that they are the goods or manufactures of A., who, by 
superior skill or industry, has established the reputation of his articles in the market. 
The law will permit no person to practice a deception of that kind, or to use the means 
which contribute to effect it. He had no right, and he will not be allowed, to use the 
names, letters, marks, and other symbols by which he may palm off upon buyers, as 
the manufacture of another, the article he is selling, and thereby attract to himself the 
patronage that without such deceptive use of such names, etc., would have inured to 
the benefit of that other person who first got up or was alone accustomed to use such 
names, marks, letters, or symbols.” 

(1857) Williams v. Johnson, 1 R. Cox, Am. Trade Mark Cases, 214, involved an imi- 
tation of the get-up of Williams’ Yankee Shaving Soap. Woodruff, J., (p. 222): “It 
is so palpable as to admit of no reasonable doubt that the devices employed by the 
defendant were calculated and intended by him to secure the benefit of the reputation 
which the plaintiffs had acquired. He is in this respect entitled to no favor. The court, 
in considering the propriety of enjoining him pending the litigation, will not feel called 
upon to be zealous to aid him by refined distinctions, so that he may evade the letter 
and violate the scope and spirit of the adjudged cases.” 

2 Powell v. Birmingham Vinegar Brewery Co., [1894] 3 Ch. Div. 449, [1894] 3 Ch. 
Div. 462, [1896] 2 Ch. 54, 64, [1897] A. C. 710; Dyment v. Lewis, 144 Iowa 509 (1909), 
123 N. W. 244, 245, 26 L. R. A. N. Ss. 73 (note); Reddaway v. Banham, [1896] A. C. 
199; Bates Mfg. Co. v. Bates Numbering Machine Co., 172 Fed. 892, 894 (1909); 
Weinstock, Lubin & Co. v. Marks, 109 Cal. 529, 42 Pac. 142, 145 (1895); Manitowoc, 
Pea Packing Co. v. Numsen, 35 C. C. A. 267, 93 Fed. 196, 197 (1899); Shaver 2. Heller 
& Merz, 108 Fed. 821 (1901); Garrett v. Garrett, 78 Fed. 472 (1896); Pillsbury v. Pills- 
bury-Washburn Flour Mills Co., 64 Fed. 841 (1894); Hires v. Consumers’ Co., 100 
Fed. 809 (1900); R. J. Reynolds Tobacco Co. v. Allen, 151 Fed. 819 (1907); Sterling 
Remedy Co. v. Spermine Co., 112 Fed. 1000 (1901); Scriven v. North, 134 Fed. 366 
(1904); Walter Baker & Co., Ltd., v. Slack, 130 Fed. 514 (1904). 
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to have — that it includes not alone “‘passing off”? but any conduct 
on the part of one trader which tends unnecessarily to injure an- 
other in his business. Universally in this country, until very re- 
cently, “unfair competition” was assumed to involve the element 
of actual or constructive fraud — a misrepresentation, express or 
implied, concerning the commercial origin of goods. This was so 
whether the false representation in that respect affected a single 
trader or a group, for in either event there was deception of the pub- 
lic coupled with damage to the business good will of the individual 
or group. The wrong may consist, as it does in the common case, 
where an article is falsely represented to be the product of an indi- 
vidual whose goods are sought after because of public belief in their 
excellence, in diverting custom to the pirate which would otherwise 
have gone to the reputable producer. The same wrong less cen- 
tralized may also be perpetrated, where the false representation con- 
cerns geographical origin, by the false use of a reputable place name. 

It is well recognized at the present time, though there are some 
earlier cases to the contrary,® that the manufacturer of a product 
in a certain district has a right as against a person not manufacturing 
in that district to the use of the name of the district. All or any 
rightfully and truthfully using the place name may sue.* One of a 


3 New York & R. Cement Co. v. Coplay Cement Co., 44 Fed. 277 (1890); 45 Fed. 
212 (1891). 

4 Pillsbury-Washburn Flour Mills Co. v. Eagle, 86 Fed. 608 (1898); Newman 2. 
Alvord, 51 N. Y. 189 (1872); California Fruit Canners’ Ass’n v. Myer, 104 Fed. 82 
(1899); Key West Cigar Mfg. Ass’n v. Rosenbloom, 171 Fed. 296 (1909); El Modelo 
v. Gato, 25 Fla. 886, 7 So. Rep. 23, 6 L. R. A. 823 (1890); Keller ». Goodrich, 117 Ind. 
556, 19 N. E. 196 (1888); Blackwell ». Dibrell, 3 Hughes 151, F. C. 1475 (1878); 
Anheuser-Busch v. Piza, 24 Fed. 149 (1885); Southern White Lead Co. v. Coit, 39 Fed. 
492 (1888); Southern White Lead Co. v. Cary, 25 Fed. 125 (1885); Pike v. Cleveland 
Stone Co., 35 Fed. 896 (1888); Northcutt v. Turney, ror Ky. 314, 41 S. W. 21 
(1897); Gage-Downs Co. v. Featherbone Co., 88 Fed. 213; Elgin Nat. Watch Co. ». 
Loveland, 132 Fed. 41 (1904); Collinsplatt v. Finlayson, 88 Fed. 693 (1898); Bra- 
ham »v. Beachim, L. R. 7 Ch. D. 848 (1878); Southern v. Reynolds, 12 L. T. n. s. 
75 (1865); Dunnachie v. Young, Scottish Session Cases, 4th Series, vol. 10, p. 874 
(1883); Lochgelly Iron & Coal Co. v. Christie, Scottish Session Cases, 4th Series, 
vol. 6, p. 482 (1879); The Canterbury Frozen Meat & Dairy Produce Co., Ltd., ». 
The Christchurch Meat Co., 8 New Zealand Law Rep. 49 (1889). 

For the Continental law on this subject see Kohler “das Recht des Marken- 
schutzes,” pp. 108-118. 

The wine producers in the vicinity of Rheims and Epernay have been diligent and 
successful in enjoining vineyard proprietors outside of the Champagne district from 
the geographically false use of the word “Champagne.” (Walbaum ». X., 5 Propriété In- 


142 HARVARD LAW REVIEW. 


number of truthful users of a personal name ° has a right to stop a 
person from the false use of the same name and to be compensated 
in damages proportionately to his interest in the subject matter.® 
A person who is rightfully using the generic name of a patented 
product has a right to stop a person falsely using the name or using 
the name in connection with a different product.’ This probably 
applies as well to the use of generic names of unpatented articles, 
that is to say, the manufacturer of an article under a name in- 
dicative of a reputable class of goods may stop persons from using 
the name on goods not of the class where the false representation 
is sufficiently specific to involve origin as well as class.® 


dustrielle 19; Syndicate of Wine Merchants v. Ackerman, 19 Journal du droit Inter- 
national Privé 1068; Chapin v. The Syndicate of Dealers in Champagne, 20 Journal du 
droit International Privé 406, decision of Landgericht de Strasbourg, 19 Feb. 1896, 
12 La Propriété Industrielle 78.) This controversy culminated in the delimitation 
decree of Dec. 7, 1909, and the riots which followed. 

The brewers at Pilsen succeeded in stopping brewers outside of Pilsen branding their 
beer “Pilsener,” 20 Patent Blatt, No. 12, p. 104. 

5 Pinet v. Pinet, 14 R. P. C.933 (1897); Smail v. Sanders, 118 Ind. 105, 20 N. E. 
296 (1889); DeYoungs ». Jung, 25 N. Y. Supp. 479 (1893), 27 N. Y. Supp. 370 
(1894); Barber v. Manico, 10 R. P. C. 93 (1893); Clark Thread Co. »v. Armitage, 67 
Fed. 896 (1895), 74 Fed. 936 (1896); Wm. Rogers Mfg. Co. ». Rogers & Spurr Mfg. 
Co., 11Fed. 495 (1882). 

6 Wm. Rogers Mfg. Co. v. Rogers & Spurr Mfg. Co., 11 Fed. 495, 500 (1882). 

7 Singer Co. v. Hipple, 109 Fed. 152 (1901); Janney »v. Pan-coast Ventilator Co., 
128 Fed. 121 (1904). 

8 In Jaeger v. Le Boutillier, 24 N. Y. Supp. 890 (1893), it was held that the complain- 
ant had no exclusive right to the name “ Jaeger” because indicative of a system, but that 
the name could truthfully be applied only to woolen garments. Defendant described 
as “Jaeger,” garments made partly of cotton. Held, that notwithstanding the lack of 
exclusive right in the name complainant could sue. Gildersleeve, J. (p. go1): “The 
plaintiff’s right to use the name ‘Jaeger’ as designating underwear made in accordance 
with the Jaeger system, is so qualifiedly exclusive that its right to protection of its 
use against infringement by others rests upon the ground that such use by them is an 
untrue or deceptive representation. The application of the name ‘Jaeger’ or ‘Jaeger 
System’ to underwear containing an admixture of cotton is an untrue and deceptive 
representation, and, as against such a use, the plaintiff is entitled to relief. It isa false . 
representation of fact, which tends to confuse the identity of the defendant’s goods, 
not made after the Jaeger system, with the goods of the plaintiff, made in accordance 
with that system, and creates a dishonest competition, detrimental to the plaintiff. 
One of the uses by the defendant of the name ‘ Jaeger’ to designate underwear contain- 
ing an admixture of cotton must be held to be for the purpose of taking advantage of 
the reputation the all-wool Jaeger goods have acquired, and of the Jaeger name, as 
applied thereto. The application of the name ‘Jaeger’ by the defendant to goods part 
cotton tends to deceive the purchasers and users of plaintiff’s goods, and actually mis- 
lead them into buying the goods containing cotton sold by defendant, in the belief that 
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On the same principle members of societies have a right to stop 
the use of the name of the society or its emblem or label by persons 
not members and not entitled to use these various things.° 

These cases all proceed upon the theory that a community mark 
represents the reputation or good will of those making up the com- 
munity or group, that anyone of them has a sufficient interest to 
stop a wrongful use by an outsider,’° and that it is wrong by mis- 
representation to steal away the customers of an individual trader 
or of a group of traders. 

A trade mark is not a name or device in the abstract, but is a 
means applied to goods to indicate their commercial origin. It does 
not exist as an extrinsic thing." When applied to merchandise, a 


they are the goods dealt in by the plaintiff. Moreover, since the goods containing an 
admixture of cotton can be profitably sold at a less price than the all-wool goods, the 
tendency must be to unfairly divert custom from the plaintiff to the defendant.” 
Jaffe v. Evans, 70 N. Y. App. Div. 186 (1902); Anheuser-Busch ». Fred Miller Brew. 
Co., 87 Fed. 864 (1898). 

® Carson v. Ury, 39 Fed. 777 (1889); Society of Accountants v. Corporation of Ac- 
countants, Scottish Session Cases, 4 Ser., vol. 20, p. 750 (1893); Society of Ac- 
countants & Auditors ». Goodway (1907), 1 Ch. 489, 76 L. J. Ch. 384, 96 L. T. n. s. 
326, 23 T. L. R. 286, 24 R. P. C. 159. 

10 In Wm. Rogers Mfg. Co. v. Rogers & Spurr Co., 11 Fed. 495, 500 (1882), Judge 
Lowell said: “It is further argued that the Rogerses are so many that the court cannot 
find an intent to appropriate the reputation of one of them more than another; and 
that, if any suit will lie, it must be by all those who use any trade mark whose distinc- 
tive feature is the name ‘Rogers.’ I believe it to be true that the Greenfield Rogerses 
did not inquire, nor did the defendants care, whose reputation they were making 
available; but I am of opinion that any one of those who rightly uses the name may 
enjoin its interfering use by others.” 

1 In Rey v. Lecouturier, 25 R. P. C. 268 (1908) (House of Lords), Lord Shaw 
said: “In short the business of Chartreuse liqueur, as such is carried on by them 
(the monks), and the English trade marks are therefore trade marks in respect of a 
thing, the business in which is not and cannot be conducted by the appellants. The 
trade marks are in the latter; the business in the monks. My Lords, such sever- 
ance is not legally possible.” 

Weston v. Ketcham, 51 How. Pr. 455, Cox Man. 487 (1876), Sedgwick, J.: “ There 
is no such thing as a trade mark ‘ in gross’ to use that term by analogy. It must be 
appendant to some particular business in which it is actually used upon, or in regard to 
specific articles.” Mayer v. Virginia-Carolina Co., 156 O. G. 539, 35 App. D. C. 425, 
[1910] C. D. 399, 4 Pomeroy Eq. (1905), sec. 1405, n. 10; Bozon ». Farlow, 1 Mer. 
459 (1816); Baxter v. Connolly, 1 Jac. & W. 576 (1820); Coslake »v. Till, 1 Russ. 
376 (1826); Metropolitan Bank »v. St. Louis Dispatch, 149 U.S. 436 (1893); Bulte v. 
Igleheart, 137 Fed. 492 (1905); Allan on Good Will, p. 12; Eiseman v. Schiffer, 157 
Fed. 473, 476 (1907); Rey ». Lecouturier, 25 R. P. C. 265, 291 (1908); Robertson 2. 
Quiddington, 28 Beav. 529 (1860); Musselman’s Appeal, 62 Pa. St. 81 (1869); 
Commonwealth ». Ky. Distilleries Co., 116 S. W. 766 (1909); Metropolitan Nat. 
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trade mark is of value exactly as the information it conveys or im- 
plies is of value. If it is valuable that the public should know that a 
certain article is produced by a certain trader, then the trade mark 
or other thing by which that information is conveyed is of equal 
value. The value, however, is not in the trade mark but in the 
mark plus the information it conveys concerning the origin of the 
merchandise to which it is applied — the trade mark as symboliz- 
ing a business good will or reputation,” and it is the good will or 
reputation which is the property not the symbol as a separate 
thing.” 


Bank ». St. Louis Dispatch Co., 36 Fed. 722 (1888); People v. Roberts, 159 N. Y. 
70, 76, 53 N. E. 685 (1899); MacMahan Pharmacal Co. v. Denver Chemical Mfg. 
Co., 113 Fed. 468, 474 (1901); Dietz v. Horton, 170 Fed. 865, 871 (1909); Williams ». 
Farrand, 88 Mich. 473, 50 N. W. 446, 448 (1891); Sebastian on Trade Marks, 4 ed., 
9; Avery v. Meikle, 81 Ky. 73 (1883); Grocers’ Journal Co. ». Midland Pub. Co., 
127 Mo. App. 356, 105 S. W. 310, 312 (1907); MacMillan v. Erhmann, 21 R. P. C. 
357, 361, affirmed (C. A.) 21 R. P. C. 647 (1904); Spiegel v. Zuckerman, 175 Fed. 
978, 984 (1910); Messer v. The Fadettes, 168 Mass. 140, 46 N. E. 407 (1897); Pinto 
v. Badman, 8 R. P. C. 181, 192 (1891) ; Kidd v. Johnson, 100 U.S. 617 (1879); 
Thorneloe v. Hill, 8 Reports 718, 11 R. P. C. 61, 71 (1894); Dixon ». Guggenheim; 
2 Brews. 321, R. Cox, 559, 576 (1870); McVeagh ». Valencia Cigar Factory, 32 O. G. 
1124, P. & S. 970, 973 (1885). 

2 State v. Bishop, 128 Mo. 373, 31 S. W. Rep. 9, 29 L. R. A. 200 (1895), 
Burgess, J.: “Abstractly and apart from its application and use, a trade mark has 
no recognized ownership. Its value is in its employment in marking the goods upon 
which it is placed. This gives it the character of property. It is then a symbol of 
reputation or good will.” Ball v. Broadway Bazaar, 194 N. Y. 429, 87 N. E. 674, 
676 (1909); Commonwealth v. Ky. Distilleries Co. (Ky.), 116 S. W. 766 (1909); 
Carroll v. McIlvaine, 171 Fed. 125, 128 (1909); Royal Co. v. Raymond, 70 Fed. 376, 
380 (1895). 

13 While there are a number of cases which hold that the right to a trade mark is 
property, a little examination will demonstrate that the notion is unsound, and that 
the true theory is that there is no such thing as property in a trade mark. The property 
is in the business good will which the trade mark symbolizes, not in the trade mark 
itself. Reddaway v. Banham, [1896] A. C. 199, 209, 210, 13 R. P. C. 218, 228. 

Lord Herschell: “The word ‘property’ has been sometimes applied to what has 
been termed a Trade Mark at common law. I doubt myself whether it is accurate to 
speak of there being property in such a Trade Mark, though, no doubt, some of the 
rights which are incident to property may attach to it.” 

Chadwick ». Covell, 151 Mass. 190, 194, 23 N. E. 1068, 1069, 6 L. R. A. 389 
(1890). 

Holmes, C. J.: “Undoubtedly, the exclusive right to use a certain collocation of 
words or signs to designate a certain class of goods may have a considerable money 
value as an advertisement, but the fact that a right would have a money value, if it 
existed, is not a conclusive reason for recognizing the right. The exclusive right to 
particular combinations of words or figures for purposes not less useful than adver- 
tising — for poetry, or the communication of truths discovered for the first time by the 
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It seems as if good will in this connection is more a sentiment than 
the thing we commonly run across in judicial opinions. Good will, 
to define it inexactly, is the friendliness which a consumer may have 
toward a particular trader’s goods. It is that friendliness which 
induces him to buy one product rather than another. In order 
that his inclination toward a particular article may be exercised it is 
necessary that he be furnished the means of distinguishing the thing 
he wants to buy from others of a similar kind. Therefore, the trade 
mark, or whatever it is that enables the purchaser to pick out from 
among others the thing that he wants, is with him, at least, the 


writer, for art or mechanical design — has needed statutes to call it into being, and is 
narrowly limited in time. When the common law developed the doctrine of trade 
marks and trade names, it was not creating a property in advertisements more abso- 
lute than it would have allowed the author of Paradise Lost, but the meaning was to 
prevent one man from palming off his goods as another’s, from getting another’s busi- 
ness or injuring his reputation by unfair means, and, perhaps, from defrauding the 
public. It is true that some judges, noticeably Lord Westbury, have preferred to rest 
the protection to trade marks on the notion of property, rather than of fraud; but it is 
plain, upon reading his judgments, that he means no more than that the deception 
which equity will prevent, need not have been intended, — as when a man ignorantly 
adopts a trade mark already in use, — and that within certain limits a trade mark 
may be sold, which nobody denies. Hall v. Barrows, 4 De Gex, J. & S. 150, 158; 
Leather Cloth Co. v. American Leather Cloth Co., Id. 137. The limitations are clearly 
marked by the language of Lord Cranworth and Lord Kingsdown in the latter case on 
appeal to the House of Lords. 11 H. L. Cas. 523, 534, 538. See also Manufacturing 
Co. v. Loog, L. R. 8 App. Cas. 15, 29, e¢ seg.; Wotherspoon v. Currie, L. R. 5 H. L. 508, 
514, 519; Ainsworth v. Walmsley, L. R. 1 Eq. 518, 525; Collins Co. ». Brown, 3 Kay 
& J. 423, 426. At least as strict a rule is to be drawn from Pub. St. c. 76, § 1; Gilman 
v. Hunnewell, 122 Mass. 139, 148.” 

Collins Co. v. Brown, 3 K. & J. 423, 69 Full Reprint, 1174 (1857). W. Page Wood, 
V. C.: “It is now settled law that there is no property whatever in a trade mark, but 
that a person may acquire a right of using a particular mark for articles which he has 
manufactured, so that he may be able to prevent any other person from using it, because 
the mark denotes that articles so marked were manufactured by a certain person; and 
no one else can have a right to put the same mark on his goods, and thus to represent 
them to have been manufactured by the person who originally used that particular 
mark. That would be a fraud upon the person who first used the mark in the market 
where his goods are sold.” 

See Lord Justice James’ remarks in Singer Co. v. Loog, L. R. 18 Ch. Div. 412, 413 
(1880); Judge Loring’s observations in Cohen v. Nagle, 190 Mass. 4, 76 N. E. 276, 
282 (1906), and Chief Justice Knowlton’s in Fox v. Glynn, 191 Mass. 344, 78 N. E. 
89, 91 (1906). See also Canada Publishing Co. v. Gage, 3 Can. Com. Law Rep. 1109, 
129; Turton v. Turton, 42 L. R. Ch. Div. 128, 61 L. T. N.S. 571, 576 (1889); Lee». 
Haley, 22 L. T. N. s. 251 (1869); Powell v. Birmingham, 13 R. P. C. 235, 250 (1896); 
Walton ». Crowley, 3 Blatch. 440, R. Cox, 166, 173 (1856); Carroll v. McIlvaine, 171 
Fed. 125, 129 (1909). i 
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embodiment of the friendliness or good will which he has toward 
that product. The probability of successive purchases is what the 
courts call good will. 

The theory of all the cases enjoining trade mark infringement, as 
well as those restraining the diversion of the business of one trader 
to another by artifice or contrivance, by means of which a false 
representation concerning the commercial origin of merchandise is 
made, is that every trader is entitled to the first reward of his 
honesty, skill or enterprise; that if his product has a reputation and 
is preferred by purchasers to the goods of others, he has a right to 
every benefit which ensues from that fact. He has the right to take 
advantage of this public preference for his goods, and by a trade 
mark or otherwise to announce to the public the fact of their origin 
with him and thus visibly to symbolize and perpetuate his reputa- 
tion.“ In short, that the good will which he has created belongs 


4 In McLean »v. Fleming, 96 U. S. 245, 251 (1877), Mr. Justice Clifford said: 
“Suppose the latter has obtained celebrity in his manufacture, he is entitled to all the 
advantages of that celebrity, whether resulting from the greater demand for his goods 
or from the higher price the public are willing to give for the article, rather than for 
the goods of the other manufacturer, whose reputation is not so high as a manu- 
facturer. . . . Everywhere courts of justice proceed upon the ground that a party has 
a valuable interest in the good will of his trade, and in the labels or trade mark which 
he adopted to enlarge and perpetuate it. . . . A trade mark may consist of a name, 
symbol, figure, letter, form, or device, if adopted and used by a manufacturer or mer- 
chant in order to designate the goods he manufactures or sells to distinguish the same 
from those manufactured or sold by another, to the end that the goods may be known 
in the market as his, and to enable him to secure such profits as result from his re- 
putation for skill, industry, and fidelity.” 

In Partridge v. Menck, 2 Sandf. Ch. 622, 2 Barb. Ch. ror, 1 How. App. Cas. 558, 
R. Cox, 72, 77 (1848), the Chancellor said: ‘The court proceeds upon the ground that 
the complainant has a valuable interest in the good will of his trade or business. And 
that having appropriated to himself a particular label or sign, or trade mark, indicat- 
ing to those who wish to give him their patronage that the article is manufactured or 
sold by him, or by his authority, or that he carries on business at a particular place, 
he is entitled to protection against a defendant who attempts to pirate upon the good 
will of the complainant’s friends or customers, or the patrons of his trade or business, 
by sailing under his flag without his authority or consent.” 

In Amoskeag Mfg. Co. v. Spear, 2 Sandf. S. C. 599, R. Cox, 87, 91 (1849), Judge 
Duer said: “Every manufacturer, and every merchant for whom goods are manu- 
factured, has an unquestionable right to distinguish the goods that he manufactures or 
sells by a peculiar mark or device in order that they may be known as his in the 
market for which he intends them, and that he may thus secure the profits that their 
superior repute, as his, may be the means of gaining. His trade mark is an assur- 
ance to the public of the quality of his goods, and a pledge of his own integrity in 
their manufacture and sale. To protect him, therefore, in the exclusive use of the 
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to him alone, and that attempts by others to divert it to themselves 
are wrongful. 

It would seem as if the damage to good will rather than deception 
of the public is really the important thing, which induces the courts 
to interfere in trade mark infringement and passing off cases. 
Whether or not the defendant’s conduct is calculated to deceive 
the public into the belief that his goods are the complainant’s is, 
of course, a material inquiry, because if this false representation is 
being made, the complainant is certainly damaged for he is in danger 
of having his customers decoyed away from him by the defend- 
ant’s misrepresentations and “‘thus the custom and advantages to 
which the enterprise and skill of the first appropriator have given 
him a just right, are abstracted for another’s use, and this is done by 
deceiving the public, by inducing the public to purchase the goods 
and manufactures of one person supposing them to be those of an- 


mark that he appropriates is not only the evident duty of a court, as an act of justice, 
but the interests of the public, as well as of the individual, require that the necessary 
protection shall be given. It is a mistake to suppose that this necessary protection 
can operate as an injurious restraint upon the freedom of trade. Its direct tendency 
is to produce and encourage a competition, by which the interests of the public are 
sure to be promoted; a competition that stimulated effort and leads to excellence, 
from the certainty of an adequate reward.” 

Judge Thompson said in Skinner v. Oakes, 10 Mo. App. 45, Price & Steuart’s Trade 
Mark Cases, 459, 468 (1881) : “The courts have proceeded upon the twofold prin- 
ciple that the public have a right to know that the goods which bear the signature 
or mark of a particular manufacturer or vendor are, in fact, the goods of such 
manufacturer or vendor, and that the manufacturer or vendor of such goods: has 
the right to any advantage which may accrue to him from the public knowing 
that fact.” 

In Dennison v. Thomas, 94 Fed. 651, 657 (1899), Judge Bradford said: “The func- 
tion of a trade mark is to indicate to the public the origin, manufacture, or owner- 
ship of the articles to which it is applied, and thereby secure to its owner all benefit 
resulting from his identification by the public with the articles bearing it.” 

In Congress & Empire Spring Co. v. High Rock Congress Spring Co., 57 Barb. 526, 
R. Cox, 599, 621 (1871), Judge James said: “The principle which underlies this 
doctrine is that he who by his skill, industry or enterprise has produced or brought 
into market or service some commodity or article of use, convenience, utility, or ac- 
commodation, and affixed to it a name, mark, device, or symbol which serves to desig- 
nate it as his, is entitled to be protected in that designation from encroachment, so 
that he may have the benefit of his skill, industry, or enterprise, and the public be 
protected from the fraud of imitators.” 

In Williams v. Brooks, 50 Conn. 278, P. & S. 654 (1882), Judge Pardee said (p. 659): 
“The purpose to be effected by this proceeding is not primarily to protect the con- 
sumer but to secure to the plaintiffs the profit to be derived from sale of hair pins of 
their manufacture to all who may desire and intend to purchase them.” 
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other.” © But it would seem that it is the abstraction for another’s 
use of the custom and advantages to which the enterprise and skill 
of the first appropriator have given him a just right that gives the 
right of action rather than the means by which this is accomplished. 
Public deception cannot be an indispensable element. Deception of 
the public without more is not a ground for private action. ‘‘Some- 
body,” said Lord Justice James, ‘“‘has a right to say, ‘You must not 
use a name, whether fictitious or real, or a description, whether true 
or not, which is intended to represent, or calculated to represent, to 
the world that your business is my business, and therefore deprive 
me by a fraudulent misstatement of yours from the profits of the 
business which would otherwise come to me.’ That is the sole 
principle on which the court interferes. The court interferes solely 
for the purpose of protecting the owner of a trade or business from a 
fraudulent invasion of that business by somebody else. It does not 
interfere to prevent the world outside from being misled into any- 
thing.” Of course fraud does not necessarily mean intentional 
fraud. The element of actial fraud has long ceased to be important. 
While it has frequently been said that fraud is the essence of the 
offence, this can mean no more than constructive fraud. Here, 
as elsewhere, men are presumed to intend the natural consequences 
of their acts. ‘The act, however innocent, is considered construct- 
ively fraudulent if the result would tend to unfair trade, to confu- 
sion of goods and to interference with the rights of another.” 1” 


16 Mr. Justice Strong in Canal Co. v. Clark, 13 Wall. (U. S.) 311, 322 (1871). 

6 Levy v. Walker, L. R. 10 Ch. Div. 436, 39 L. T. N. Ss. 656, 657 (1879). 

“The fraud upon the public is no ground for the plaintiffs coming into this court.” 
Lord Eldon in Webster v. Webster, 3 Swanst. 493, 36 Full Reprint, 949 (1791). 

17 Manitowoc Co. v. Numsen, 93 Fed. 196 (1899). See also the comments of Lord 
Halsbury in Cellular Clothing Co. v. Maxton and Murray, 16 R. P. C. 397, 404 (1899): 
“The only observation that I wish to make upon that part of the argument is that it 
seemed to be assumed that a fraudulent intention is necessary on the part of the person 
who was using a name in selling his goods in such a way as to lead people to believe that 
they were the goods of another person. That seems to me to be inconsistent with a 
decision given something like sixty years ago by Lord Cottenham, who goes out of his 
way to say very emphatically that that is not at all necessary in order to constitute a 
right to claim protection against the unlawful use of words or things —I say things, 
because it is to be observed that not only words but things, such as the nature of the 
wrapper, the mode in which the goods are made up, and so on, may go to make up a 
false representation; but it is not necessary to establish fraudulent intention in order 
to claim the intervention of the court. Lord Cottenham says in that case (Millington 
v. Fox, 3 Mylne & Craig, p. 352): ‘I see no reason to believe that there has in this case 
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That a trader cannot be legally injured in his business good will, 
except by stealing his customers away from him by deceit, cannot 
be the law. It is the damage, not the manner of it, which is 
important. 

If deception of the public coupled with damage to the business 
of a particular trader or group of traders is actionable, and de- 
ception of the public without damage to such business is not ac- 


been a fraudulent use of the plaintiff’s marks. It is positively denied by the answer, 
and there is no evidence to show that the defendants were even aware of the existence 
of the plaintiffs as a company manufacturing steel; for, although there is no evidence 
to show that the terms “Crowley” and “Crowley Millington” were merely technical 
terms, yet there is sufficient to show that they were very generally used, in conversa- 
tion at least, as descriptive of particular qualities of steel. In short, it does not appear 
to me that there was any fraudulent intention in the use of the marks. That circum- 
stance, however, does not deprivé the plaintiffs of their right to the exclusive use of 
those names, and therefore I stated that the case is so made out as to entitle plaintiffs 
to have the injunction made perpetual.’ That, my Lords, I believe to be the law. It 
was the law then, and it has not been qualified or altered by the fact that the Trade 
Marks Act has since been passed, which gives a feasible and perfectly facile mode of 
remedy in cases in which trade marks apply.” See also Gorham Mfg. Co. v. Schmidt, 
196 Fed. 955 (1912); Gorham Mfg. Co. v. Di Salvo, 196 Fed. 956 (1912); Singer Co. v. 
Hipple, 109 Fed. 152 (1901); Estes v. Williams, 21 Fed. 189 (1884); Jaffe ». Evans, 70 
N. Y. App. Div. 190 (1902); Janney v. Pancoast Co., 128 Fed. 121 (1904); Saxlehner 
v. Siegel-Cooper Co., 179 U. S. 42 (1900); William Rogers v. Rogers & Spurr Co., 11 
Fed. 495 (1882); Shaver v. Shaver, 54 Iowa, 208, 6 N. W. 188 (1880); Brown Chemical 
Co. v. Frederick Stearns, 37 Fed. 360 (1889); McAndrew v. Bassett, 10 Jur. N. Ss. 550 
(1864); Fraser v. Nethersole, 4 Kyshe, 273 (1887); Smith v. Carron Co., 13 R. P. C. 
111 (1896); Powell v. Birmingham Vinegar Co., 13 R. P. C. 241, 256 (1896); Milling- 
ton v. Fox, 3 My. & Cr. 338 (1838); Rose v. McLean Co., 24 Ont. App. 248 (1897); 
Slazenger v. Pigott, 12 R. P.C. 442 (1895); Reddaway v. Bentham, 9 R. P.C. 507 (1892); 
Re Christiansen’s T. M., 3 R. P. C. 64 (1886); Dale v. Smithson, 12 Abb. Pr. 237, R. 
Cox, 282 (1861); Phalon v. Wright, 5 Phila. 464, R. Cox, 307, 308 (1864); Davis 2. 
Kendall, 2 R. I. 566, R. Cox, 112, 114 (1850); Barrows v. Knight, 6 R. I. 434, R. Cox, 
238, 242 (1860); ‘Sheppard v. Stuart, 13 Phil. 117, P. & S. 193 (1879); Hine ». Lart, 
10 Jur. 106 (1846); Dixon Co. ». Guggenheim, 7 Phila. 408 (1870); Royal Co. v. Jen- 
kins, P. & S. 309, 311 (1880); Cartier v. Carlile, 31 Beav. 292 (1862); Dreydoppel ». 
Young, 14 Phila. 226, P. & S. 423, 425 (1880); Hier v. Abrahams, 82 N. Y. 519, P. & 
S. 438 (1880); Am. Grocer v. Grocer, 25 Hun 398, P. & S. 546, 551 (1881); Coleman 
v. Crump, 70 N. Y. 578 (1877); Williams v. Brooks, 50 Conn. 278, P. & S. 654, 658 
(1882); Tobacco Co. v. Commerce, 45 N. J. L. 18, P. & S. 705, 707 (1882); Coffeen 
v. Brunton, 4 McLean 516, R. Cox, 82 (1849); Dale »v. Smithson, 12 Abb. Pr. 237 
(1861); Ainsworth v. Walmsley, L. R. 1 Eq. 518 (1866); Lorillard ». Wight, 15 Fed. 
383, P. & S. 739, 742; Coats ». Holbrook, 2 Sandf. Ch. 586, R. Cox, 20, 31 (1845); 
Amoskeag Co. v. Spear, 2 Sandf. s. c. 599, R. Cox, 87, 94 (1849); Royal Co. v. Sherrell, 
93 N. Y. 331, P. & S. 853(1883); Liggett ». Hynes, 20 Fed. 883, P. & S. 898, 902 
(1884); Landreth v. Landreth, 22 Fed. 41, P. & S. 943, 947 (1884); McCann». Anthony, 
3 West Rep. 436, P. & S. 1054, 1061 (1886). 
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tionable,!8 then it would seem as if it is the element of damage to 
business that is important rather than the deception of the public; 
that depriving him of his customers by deceiving them is only 
one method of unnecessarily injuring a man in his business, and 
that other conduct on the part of one trader not involving de- 
ception of the public, if it results in unnecessary damage to the busi- 
ness of another, ought as well to be capable of redress. It would 
seem as if relief should depend, not on the element of public decep- 
tion, but upon the answer to the query, — is business or good will 
being diverted from one who has created it, to his injury and to 
the benefit of the parasite? If it is being taken away, whether by 


18 In American Washboard Co. v. Saginaw Mfg. Co., 103 Fed. 281 (1900), (Circuit 
Court of Appeals of the Sixth Circuit, composed of Judges Taft, Lurton, and Day), the 
complainant, who was the only manufacturer of washboards made out of aluminum, 
sought to restrain the defendant from calling a board not made of aluminum an 
“aluminum board.” The injunction was denied. Judge Day in the course of his opin- 
ion observed: “We do not find it anywhere averred that the defendant, by means of 
its imitation of complainant’s trade mark, is palming off its goods on the public as and 
for the goods of complainant. The bill is not predicated upon that theory. It under- 
takes to make a case, not because the defendant is selling its goods as and for the 
goods of complainant, but because it is the manufacturer of a genuine aluminum 
board, and the defendant is deceiving the public by selling to it a board not made 
of aluminum, although falsely branded as such, being in fact a board made of zinc ma- 
terial; that is to say, the theory of the case seems to be that complainant, manufac- 
turing a genuine aluminum board, has a right to enjoin others from branding any 
board ‘Aluminum’ not so in fact, although there is no attempt on the part of such 
wrongdoer to impose upon the public the belief that the goods thus manufactured are 
the goods of complainant. We are not referred to any case going to the length re- 
quired to support such a bill.” 

Borden’s Condensed Milk Co. v. Horlicks Malted Milk Co., 206 Fed. 949. 

Borden’s Ice Cream Co. v. Borden’s Condensed Milk Co., 201 Fed. 510, 514. 

Saxlehner v. Wagner, 216 U. S. 375 (1910), was a case where it was sought by the pro- 
prietor of the Hunyadi Janos water to restrain the use of the name “Hunyadi” by the 
defendant on an artificial water. Mr. Justice Holmes said: “The real intent of the 
plaintiff’s bill, it seems to us, is to extend the monopoly of such trade mark or trade 
name as she may have to a monopoly of her type of bitter water, by preventing manu- 
facturers from telling the public in a way that will be understood, what they are copy- 
ing and trying to sell. But the plaintiff has no patent for the water, and the defend- 
ants have a right to reproduce it as nearly as they can. They have a right to tell the 
public what they are doing and to get whatever share they can in the popularity of the 
water by advertising that they are trying to make the same article, and think that they 
succeed. If they do not convey, but on the contrary exclude, the notion that they are 
selling the plaintiff’s goods, it is a strong proposition that when the article has a well- 
known name, they have not the right to explain by that name what they imitate. By 
doing so, they are not trying to get the good will of the name, but the good will of the 
goods.” 
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fraud or otherwise, so that its value to its creator is sensibly di- 
minished, why should he not have redress? Why make sneak 
thievery a crime and legalize highway robbery? 

Take a common case of price cutting. An article of recognized 
merit has an established retail price fixed by the producer of it. It is 
extensively advertised. The price is known. It is a reasonable 
price or at least is believed to be by the public or it would not be 
paid. Under modern trade and advertising conditions articles must 
be nationally distributed. They must be in the hands of as many 
retail dealers as possible. The effect of an advertisement of a par- 
ticular article is not lasting. It creates an immediate impulse to 
buy or it is of little use. For the advertiser to have a return on 
his advertising expenditure, the potential purchaser must be able 
to obey the impulse while he has it. It must not be permitted to 
wear off. The price of the article must be stated so that the 
reader of the advertisement may know that it is within his means 
but, most important of all, while he is in the notion he must be 
able to buy the thing at the time he wants it at the first shop he 
sees. He must be made to feel that he can get it at one place as 
cheaply as another, otherwise he will shop around for a bargain 
and in the meantime he forgets; the impulse to. buy that par- 
ticular article has evaporated. Therefore, with national adver- 
tising, general distribution and uniform prices are indispensable. 
The retail dealer in such an article need make no effort to sell it. 
It sells itself. The producer’s advertising sends purchasers to his 
store. The established price guarantees a profit. The dealer is 
merely an inactive conduit to get the article into the hands of the 
purchaser. He creates nothing, he need do nothing. His custom- 
ers, as far as that particular advertised article is concerned, 
are sent to him by the producer. 

After the reputation and popularity of a nationally advertised 
and thoroughly distributed article are established, everyone who 
knows the article knows its retail price. The consumer knows it as 
well as he knows the price of a dollar bill. A retail dealer then, for 
the purpose of attracting custom to himself, advertises and sells 
the article at a price conspicuously lower than the established and 
recognized price. Frequently this price is cost or below, the expec- 
tation being that any direct loss sustained will more than be made 
up by the value of the advertising received and in the sale at en- 
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hanced prices of other articles whose prices are not known. A 
dealer, for example, can well afford to sell for sixty-nine cents a 
watch which is advertised by its producer as a Dollar Watch, and 
which every one else in his town sells at a dollar, if he can, at the 
same time, sell for a dollar, a fifty cent chain, or give to the public 
the impression that he is able to sell everything he deals in, thirty- 
one cents cheaper than anyone else. The public rushes to buy, not 
because a watch is advertised at sixty-nine cents, but because a par- 
ticular watch under a well-known trade mark, which is known to be 
universally sold at a dollar and believed to be worth it, is offered by 
this particular dealer at sixty-nine cents. In short, it is the utiliza- 
tion by the dealer of the good will of the producer that makes the sit- 
uation possible at all. It is the localized good will of the producer in 
the community in which the retailer does business that makes cut- 
ting of prices on the producer’s goods worth while. It is the knowl- 
edge of the public that the producer’s goods are reputable and have 
the value which the producer has set upon them, by fixing the price 
that makes their sale at cut prices attractive. One cut price sale 
invariably provokes others in retaliation. Where one dealer cuts 
the price of a Dollar Watch to sixty-nine cents, his neighbor, not 
to be outdone, advertises at fifty-nine cents. Another then cuts 
to less, with the result that sooner or later, usually sooner, all the 
dealers in the community are forced to sell this particular watch 
at a price which yields no profit. The result is that purchasers are 
persuaded not to buy or to take an unknown article represented to 
be “just as good.” The reputable and popular article is sold under 
protest or not at all. The local dealer who survives this competi- 
tion is invariably a department store, or other concern of large re- 
sources, which can afford to do business for a time at a loss. The 
effect of a cut rate war on the producer, whose well advertised and 
reputable product was the subject of the first attack, is disastrous. 
Through no fault of his own he is deprived of the distribution of 
his goods in the community. His market is taken away from him 
for no reason except that his reputation is good and his products in 
demand, are of recognized value and known to be worth the price 
he asks. His advertising expenditure is wasted because ineffective. 
Purchasers with the impulse to buy cannot gratify it, and it is 
manifest that such conditions, if at all extensive, will ruin any busi- 
ness. The public are not benefited because, even if for a while 
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they are able to get an article of recognized value at a cut price, 
soon they cannot get it at all, or only at great inconvenience. 

The first step in this progress of destruction is the utilization, 
without permission, of the producer’s good will for another’s private 
gain, resulting in damage. The result is the same as if the producer’s 
good will were taken away from him by fraud. The effect is iden- 
tical as if the element of deception, as in ordinary cases of unfair 
competition, were present. 

The law of unfair competition has been extended in the last twenty 
years to include the suppression of all deceptive artifices by which 
one trader’s customers are taken away from him and transferred to 
another. The element of deception cannot be the sole considera- 
tion. The real injury and the only thing which gives a private 
right of action is the damage to the business good will of the original 
trader and its unlicensed utilization by a competitor to his own 
advantage. 

Of late years the courts, in their efforts to circumvent the in- 
genuity of trade parasites, have begun to enjoin acts of unsports- 
manlike dealing, not involving the element of deception, — the 
duplication of talking machine records,” putting of advertising 
inserts in newspapers by outsiders,”° and the like, on the ground 
that this is a diversion of business good will from the creator of 
it to one who seeks to utilize it for his own benefit. It would 
seem that predatory price cut fag ought to be included in this 
category. 

The effect of malice on otherwise lawful acts is a topic which has 
provoked endless discussion.» In the present instance there is no 


19 Fonotipia Co. v. Bradley, 171 Fed. 951 (1909). 

20 Press Publishing Co. v. Levi Bros. & Co., 3 Trade Mark Reporter, 59. Stapleton, 
J.: ““The cases hereinbefore cited demonstrate the jurisdiction of equity, applied to a 
variety of situations, to protect property from the consequences of injury and damage 
attributable to unfair business conduct and methods.” 

2 See Tuttle ». Buck, 107 Minn. 145, 119 N. W. 946, 22 L. R. A. N. S. 599 (note), 
16 A. & E. Ann. Cas. 807 (1909); Dunshee v. Standard Oil Co., 152 Iowa 618, 132 
N. W. 371, 36 L. R. A. 263 (note) (1911); Passaic Print Works v. Ely & Walker Dry 
Goods Co., 105 Fed. 163, 44 C. C. A. 426, 62 L. R. A. 673 (note) (1900); Huskie ». 
Griffin, 75 N. H. 345, 74 Atl. 595, 27 L. R. A. N. S. 967 (note) (1909); Sparks ». 
McCrary, 156 Ala. 382, 47 So. 332, 22 L.R. A. N. s. 1224 (note) (1908); Knicker- 
bocker Ice Co. v. Gardiner Dairy Co., 107 Md. 556, 69 Atl. 405, 16 L. R. A. N.S. 
746 (note) (1908); Swain v. Johnson, 151 N. C. 93, 65 S. E. 619, 28 L. R. A. N.S. 615, 
18 Har. L. REv. 411, 8 Mich. Law Review, 468. 
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occasion to become entangled with the subtleties connected with 
the words “‘malice” and “‘maliciously.”” Conceding that the intent 
with which an act is done is an important consideration where the 
act is lawful, it is of no consequence where the act is unlawful, and 
the unauthorized appropriation by a person who has had no hand 
in its creation of the business good will of another, to his own ad- 
vantage and the creator’s disadvantage and possible ruin, cannot 
be a lawful act. 

It would seem as if an early development of the law ought to be 
in the direction of putting a stop to predatory price cutting. Of 
course it must be conceded that the fixing of prices, except perhaps 
in cases of agency or consignment, cannot be accomplished by con- 
tract * or, where goods have been sold, by licenses under patents.¥ 
The essence of the situation here under discussion is not the pro- 
priety, legality or necessity of fixing prices. It is in the unneces- 
sary doing of an act calculated to injure and resulting in injury 
with respect to that most subtile of property rights, business good 
will. That such conduct is felt to be a real menace is shown by 
the fact that in at least two widely separated localities it has— 
been made the subject of statutory prohibition. There is a sec- 


tion of the Danish Statute ™ dealing with illegal marking of goods 
and unfair trading which expressly forbids price cutting, and a 
recent New Jersey Statute* is broad enough to cover it. The 


2 Dr. Miles Medical Co. v. John D. Park & Sons Co., 220 U. S. 373 (1911). 

% Bauer v. O’Donnell, 229 U. S. 1 (1913). 

% “An Act (No. 137) providing penalty for the use of illegal designation of goods 
or merchandise, for unfair competition, etc.” Approved by King Christian X., June 
8, 1912. 

“Sec. 13. . . . It shall also be unlawful to sell or offer for sale at lower prices, goods 
in original packages from producers or wholesale merchants — upon which goods their 
fixed prices for retail sale is stated, — unless the sale falls under the provisions in sec. 6 
or the producer or wholesale dealer has given his consent to such reduction of price, or 
similar authority might be acquired. Offenders may be liable to fines not exceeding 
2000 Kr as the circumstances may demand.” 

Section 6 refers to clearance sales of damaged goods, removal sales, and the like. 

% Chapter No. 210, Laws of 1913, State of New Jersey. An Act to prevent unfair 
competition and unfair trade practices. Be it enacted by the Senate and General As- 
sembly of the State of New Jersey: 

1. It shall be unlawful for any merchant, firm or corporation, for the purpose of 
attracting trade for other goods, to appropriate for his or their own ends a name, 
brand, trade mark, reputation or good will of any maker in whose product said mer- 
chant, firm or corporation deals, or to discriminate against the same, by depreciating 
the value of such products in the public mind, or by misrepresentation as to value or 
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Tribunal of Commerce of Brussels (March, 1905), has held cer- 
tain phases of price cutting to amount to unfair trading.” 

The opponents of efforts to fix and maintain prices invariably 
contend that where an article is purchased, title passes and control 
over it by the seller is gone; that it is the property of the pur- 
chasing dealer to do with as he pleases. This has long been the 
favorite argument of those who justify the perpetration of unfair 
trading by the use of personal names or by the deceptive use of 
other devices in which no exclusive right can be maintained. A 
man’s name is undeniably his own property, but he is not permitted 
to use his own property, whether it be his personal name, or any 
thing else he may own, in such a way as unnecessarily to cause 
damage to his neighbor.?” Ownership is not a license to injure an- 


quality, or by price inducement, or by unfair discrimination between buyers, or in any 
other manner whatsoever, except in cases where said goods do not carry any notice 
prohibiting such practice, and excepting in case of a receiver’s sale, or a sale by a con- 
cern going out of business. 

2. Any person, firm or corporation violating this act shall be liable at the suit of 
the maker of such branded or trade marked goods, or any other injured person, to an 
injunction against such practices, and shall be liable in such suit for all damages directly 
or indirectly caused to thé maker by such practices, which said damages may be in- 
creased threefold, in the discretion of the court. 

3. This act shall take effect immediately. Approved April 1, 1913. ° 

A similar act is before the legislature of Georgia and perhaps other states. 

2 A merchant placed on sale with a great flourish of advertising a well-known 
product of his competitor at a very low price, at the same time puffing a similar article 
of his own make, which he offered for sale at a much higher price. The decision of the 
court condemned the defendant’s practice and laid down the following principle appli- 
cable to such cases: “‘ Nobody supposes that a merchant cannot sell or dispose of his 
merchandise at a price less than its cost whenever he shall judge it to be for his interest 
to unload a particular stock or kind of quality of goods, even though he pursue the 
policy of sacrificing certain articles to gain an advantage in respect to others; for 
everyone is free to dispose as he will of what he has legitimately acquired. Neverthe- 
less, the merchant cannot by such an act through fraud or malice prejudice another.” 

Passing upon the circumstance of the case before it, the court decided that the de- 
fendant had with premeditation put on sale the plaintiff’s merchandise, not with the 
expectation of suffering the prejudice which would come from its sale at the price 
fixed, but for the purpose of vaunting his own product and for the sake of the advantage 
which he would gain by the demand for his goods unfairly created in this way, in the 
expectation that his goods and not the goods of his rival would be sold. Thereby he 
sought to create a fictitious reputation for his goods and one unjustifiable by the cir- 
cumstances of the market and to cause prejudice to another dealer. This is stated to be 
suggestive of the French law on the subject. La Propriété Industrielle, 1905, p. 233; 
Singers Trade Mark Laws of the World, 73. 

27 Shaver v. Heller & Merz Co., 108 Fed. Rep. 821, 827 (1901). Sanborn, C. J.: 
“Thus the issue in this case finally narrows to the question whether or not one has the 
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other. Sixteen String Jack, whose operations on Houndslow Heath 
have made him immortal, doubtless owned the black mask and 


right to use the word ‘American’ to sell the property of one manufacturer as that of 
another. From the facts that ‘American’ is a geographical term, that it may not 
constitute a trade mark, that no one may have a proprietary interest in it, counsel for 
the appellants draw the conclusion that everyone has the right to use it to palm off 
the goods of one vendor as those of another. Does the conclusion necessarily follow 
from the premises. Everyone has the right to use and enjoy the rays of the sun, but 
no one may lawfully focus them to burn his neighbor’s house. Everyone has the right 
to use the common highway, but no one may lawfully apply it to purposes of robbery 
or riot. Everyone has the right to use pen, ink, and paper, but no one may apply them 
to the purpose of defrauding his neighbor of his property, of making counterfeit money, 
or of committing forgery. The partner has the right to use his firm’s name, but he 
may not lawfully employ it to cheat his copartner out of his property. Everyone has 
the right to use his own name, but he may not lawfully apply it to the purpose of 
filching his property from another of the same name. The use of a geographical or de- 
scriptive term confers no better right to perpetrate a fraud than the use of any other 
expression. The principle of law is general, and without exception. It is that no one 
may so exercise his own rights as to inflict unnecessary injury upon his neighbor. It is 
that no one may lawfully palm off the goods of one manufacturer or dealer as those of 
another to the latter’s injury. It prohibits the perpetration of such a fraud by the 
use of descriptive and geographical terms which are not susceptible of monopolization _ 
as trade marks as effectually as it prohibits its commission by the use of any other 
expressions.” 

And Judge Sage in Garrett ». Garrett, 78 Fed. 472, 477 (1896), in answer to a similar 
argument, observed: “It was contended for the defendant, upon the hearing, that every 
man has a right to the use of his own name in business, and, as to the order of injunc- 
tion below restraining defendant from using white paper for its labels, that every person 
has a constitutional right to use white paper. These propositions, in the abstract, are 
undeniably true, but counsel for the time overlooked the fact that, wherever there is 
an organic law, wherever a constitution is to be found as the basis of the rights of the 
people, and as the foundation and limit of the legislation and jurisprudence of a govern- 
ment, there the mutual rights of individuals are held in highest regard, and are most 
jealously protected. Always, in law, a greater right is closely related to a greater obli- 
gation. While it is true that every man has a right to use his own name in his own 
business, it is also true that he has no right to use it for the purpose of stealing the 
good will of his neighbor’s business, nor to commit a fraud upon his neighbor, nor a 
trespass upon his neighbor’s rights or property; and, while it is true that every man 
has a right to use white paper, it is also true that he has no right to use it for making 
counterfeit money, nor to commit a forgery. It might as well be set up, in defense of a 
highwayman, that, because the constitution secures to every man the right to bear 
arms, he had a constitutional right to rob his victim at the muzzle of a rifle or revolver. 
It has been held, with reference to trade marks, that a man has not the right to use 
even his own name so as to deceive the public, and make them believe that he is selling 
the goods of another of the same name. Holloway v. Holloway, 13 Beav. 209 (1850). 
In William Rogers Mfg. Co. v. Rogers & Spurr Mfg. Co., 11 Fed. 495 (1882), it was held 
that, while ‘anyone has a right to the use of his own name in business, he may be re- 
strained from its use if he uses it in such a way as to appropriate the good will of a busi- 
ness already established by others of that name; nor can he, by the use of his own 
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pistol which were the necessary tools of his occupation. A man 
with his own rifle may lawfully shoot at a target. He ought not 
in all conscience, however, to be permitted to pot his neighbors 
and defend on the ground that he owns the gun. 

If it be objected that relief against injurious price cutting would 
be novel, it may be recalled that Lord Hardwicke in 1742 ** refused 
to enjoin the imitation of a trade mark on that ground, saying: 


“Every particular trader has some particular mark or stamp, but I do 
not know of any instance of granting an injunction here to restrain one 
trader from using the same mark with another, and I think it would be of 
mischievous consequence to do it. . . . An objection has been made that 
the defendant in using this mark prejudices the plaintiff by taking away his 
customers, but there is no more weight in this than there would be to 
an objection to one inn-keeper setting up the same sign with another.” 


It will also be recalled that in 1891 *® Mr. Justice Bradley de- 
clined to enjoin the false use of a geographical name at the suit of 


name, appropriate the reputation of another by fraud, either actual or constructive.’ 
The same ruling was made in Rogers Co. v. Wm. Rogers Mfg. Co., by the Court of 
Appeals of the Second Circuit, as reported in 17 C. C. A. 576, 70 Fed. 1017 (1895). 
In these last two cases the name was used as a part of the name of a corporation. In 
the last case the court cites Manufacturing Co. v. Simpson, 54 Conn. 527, 9 Atl. 395 
(1887), and Rogers »v. Rogers, 53 Conn. 121, 1 Atl. 807, and 5 Atl. 675 (1885), where a 
large number of reported cases upon this portion of the law of trade marks is collected. 
See also Landreth v. Landreth, 22 Fed. 41 (1884), where the court held that, ‘while a 
party cannot be enjoined from honestly using his own name in advertising his goods 
and putting them on the market, where another person, bearing the same surname, 
has previously used the name in connection with his goods in such manner and for 
such length of time as to make it a guaranty that the goods bearing the name ema- 
nate from him, he will be protected against the use of that name, even by a person 
bearing the same name, in such form as to constitute a false representation of the 
origin of the goods, and thereby inducing purchasers to believe that they are pur- 
chasing the goods of such other person.’”’ 

28 Blanchard »v. Hill, 2 Atk. 484 (1742). 

Lord Mansfield in 1783, Singleton v. Bolton, 3 Doug. 293, was of a different mind, 
saying: “If the defendant had sold a medicine of his own under the plaintiff’s name or 
mark, that would be a fraud for which an action would lie.” 

29 New York & Rosendale Cement Co. v. Coplay Cement Co., 44 Fed. 277 (1890), 
where it was attempted by a dealer manufacturing cement in the town of Rosendale 
to enjoin the false use of that name on cement made elsewhere. 

In 1898, Pillsbury Washburn Flour Mills Co. v. Eagle, 86 Fed. 608, where the millers 
of Minneapolis rightfully using the words “Minnesota Patent, Minneapolis, Minn.” 
upon their flour successfully enjoined a grocer selling flour produced in Milwaukee 
from falsely using the words “ Minnesota Patent, Minneapolis, Minn.’’ thereon, Judge 
Bunn, speaking for the Circuit Court of Appeals of the Seventh Circuit, observed: 
“To still say that the court has no jurisdiction or power to grant relief is to fly in the 
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one truthfully using it, on the ground that to grant such relief 
“would open a Pandora’s box of vexatious litigation.” Because a 
notion is new it is not necessarily unsound. It has always been 
the boast of courts of equity that they adjust themselves to modern 
instances and as new wrongs develop new remedies will be applied 
or old remedies will be enlarged to meet the changed conditions. 


“Tt must be remembered that the common law is the result of growth, 
and that its development has been determined by the social needs of 
the community which it governs. It is the resultant of conflicting 
social forces, and those forces which are for the time dominant leave 
their impress upon the law. It is of judicial origin, and seeks to establish 
doctrines and rules for the determination, protection and enforcement of 
legal rights. Manifestly it must change as society changes and new 
rights are recognized. To be an efficient instrument, and not a mere 
abstraction, it must gradually adapt itself to changed conditions. Neces- 
sarily its form and substance has been greatly affected by prevalent 
economic theories. For generations there has been a practical agreement 
upon the proposition that competition in trade and business is desirable, 
and this idea has found expression in the decisions of the courts as well 
as in statutes. But it has led to grievous and manifold wrongs to indi- 
viduals, and many courts have manifested an earnest desire to protect 
the individuals from the evils which result from unrestrained business 
competition. The problem has been to so adjust matters as to preserve 
the principle of competition, and yet guard against its abuse to the un- 
necessary injury to the individual. So the principle that a man may 
use his own property according to his own needs and desires, while 
true in the abstract, is subject to many limitations in the concrete. 
Men cannot always, in civilized society, be allowed to use their own 
property as their interests or desires may dictate without reference to 
the fact that they have neighbors whose rights are as sacred as their 
own. The existence and well being of society requires that each and 
every person shall conduct himself consistently with the fact that he is 
a social and reasonable person.”’*° 


Edward S. Rogers. 


Cuicaco, 


face of the well-grounded principle running through all the cases . . . This rule is so 
well established, is so general and elastic in its application, and so consonant to the 
general principles of equity jurisprudence, that it would be difficult to frame a case 
coming fairly within its spirit and meaning in which a court of chancery will not find 
a way to afford the proper relief.” 

% Elliott, J., in Tuttle v. Buck, 107 Minn. 145, 119 N. W. 946, 22 L. R. A. N.S. 599 


(1909). 
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Tue Law ScHoot. — The registration in the School on November 15 
of each of the last twelve years is shown in the following table: — 


Res. Grad. 
Third year 
Second year . 
First year. 
Specials . 


Res. Grad. 
Third year . 
Second year . 
First year. . 
Unclassified . 
Specials . 


1902-03 1903-04 


1904-05 1905-06 1906-07 1907-08 


I I 2 
182 192 190 171 
232 216 199 
2 3 243 243 280 
§3 
758 716 694 714 


IQIO-II_ IQI2=13. «1913-14 


2 3 6 4 
178 219 176 169 
238 217 186 197 
296 289 287 260 

82 76 84 64 
799 808 744 695 


The following tables show the sources from which the twelve succes- 
sive classes have been drawn, both as to previous college training and 
as to geographical districts: — 


4 
180 
. 228 293 
_60 
640 738 
1908-09 1909-10 
207 
684 759 es 
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Harvarp GRADUATES. 


From New England outside Outside of New 

Class of Massachusetts. of Massachusetts. England. Total. 
190 44 4 20 68 
1908 52 7 32 
1907 44 6 40 go 
1908 39 5 27 71 
1909 30 3 65 

1910 46 9 9 
: IQII 3 5 18 5 
1912 3 10 28 74 
191 42 7 2 
31 6 53. 
19! 24 4 21 49 
I9I 29 5 23 57 
GRADUATES OF OTHER COLLEGES. 
From New England outside Outside of New 

Class of Massachusetts. of Massachusetts. England. Total. 
1905 23 27 78 128 
1906 30 45 & 167 
1907 3? 33 154 
I 19 33 96 148 
1909 30 24 98 152 
1910 2 27 101 153 
IQII 2 29 104 159 
1912 38 33 150 221 
1913 18 27 151 196 
1914 27 37 151 215 
19! 28 29 I 3 222 
19I 26 15 14 189 

Ho No DEGREE. 
; New England Outside 
From outside of of New Total of 

Class of Massachusetts. Massachusetts. England. Total. Class. 
Igo! 12 2 18 2 228 
2 I 2 5 293 
1907 I 5 I 4! 205 
1908 14 I 9 24 243 
1909 II 3 12 26 243 
1910 15 I 18 34 280 
IQII 12 I 14 27 244 
1912 7 2 7 16 311 
{ 1913 5 — I 3 18 296 
1914 I 21 289 
Ig! _— 8 16 287 
4 10 14 260 


As the fourteen Harvard seniors in the first-year class have in each 
instance completed the work required for the A.B. degree, all members 
of the class are virtually college graduates. The same is true of practi- 
cally the entire school. Of the sixty-four unclassified students twenty- 
two have entered this year, and of these, twenty are graduates of a 
college or university, and two are graduates of law schools. 

One hundred and forty-two colleges and universities have repre- 
sentatives now in the school, as compared with one hundred and 
thirty-six last year and one hundred and forty-five the previous year. 
In the first-year class eighty-four colleges and universities are repre- 
sented as follows: — 
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Harvard 71; Yale 25; Princeton 24; Dartmouth 10; Williams 9; 
Amherst 6; University of Minnesota 5; University of Pennsylvania 4; 
University of California, Cornell University, Northwestern University, 
St. John’s College (Md.), 3; University of Alabama, Brown University, 
Fordham University, Franklin and Marshall College, Georgetown Col- 
lege, Georgetown University, University of Georgia, Grinnell College, 
University of Kansas, Lafayette College, Miami University, University 
of Michigan, University of Nebraska, University of North Carolina, 
Oberlin College, Oxford University (England), Trinity College (Conn.), 
Union University, Washington and Jefferson College, Washington and 
Lee University, University of Wisconsin, Wooster University, 2; Uni- 
versity of Arkansas, Bates College, Bellevue College, Blackburn College, 
Boston College, Bowdoin College, Bucknell University, Carleton Col- 
lege, Clark College, Colgate University, Colorado College, University 
of Colorado, Columbia University, Cornell College, Dickinson College, 
Earlham College, Grove City College, Hamilton College, Haverford 
College, Holy Cross College, Howard University, Illinois College, Uni- 

versity of Illinois, Indiana University, University of Iowa, Knox Col- 
lege, Lake Forest College, Lincoln University, Marietta University, 
Monmouth College, Mt. Allison University, Mt. St. Mary’s College, 
Nebraska Wesleyan University, Occidental College, Olivet College, 
University of Oregon, University of Pittsburgh, Purdue University, 
Rutgers College, St. Louis University, Southwestern University, Talla- 
dega College, University of Tennessee, University of Toronto, Tran- 
sylvania University, Tri-State College, Tulane University, University 
of Virginia, University of Washington, Wesleyan University (Conn.), 1. 


THE HarRvARD LEGAL Arp BurEAv. — Last spring a legal aid bureau 
was organized by a group of second and third year students in the 
Harvard Law School. It met with instant success. “Its object and 
purpose,” as expressed in its constitution, “shall be to render legal aid 
and assistance gratuitously to all persons who may appear worthy thereof 
and who from poverty are unable to procure it.” During six weeks of 
operation in the spring over seventy cases were passed on. Many of 
these involved considerable work but none were carried into court. 
During the summer the bureau assisted the State Board of Charities in 
the prosecution of bastardy cases and the like. Since the opening of the 
university this fall the work of the bureau has been even more successful 
than last spring. With the approval of the State Board of Bar Examiners 
the men are now taking cases into court. They are availing themselves 
of an old statute, still in force in Massachusetts, which makes it possible 
for one not a member of the bar to represent clients in court if equipped 
with a written power of attorney. 

The Bureau consists of twenty-seven members, the majority of whom 
are third year men in the school, but at least ten each year are chosen from 
the second year class. In filling vacancies the policy is followed of choos- 
ing men who stand well in the regular work of the Law School. This does 
not mean that an exceptionally high stand in scholarship is requisite 
for election, but a man must show ability in his law studies somewhat 
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above the average in order to be eligible. A convenient office in the 
Prospect Union in Central Square, Cambridge, is kept open from four 
to six and from seven to nine every day. The men take turns keeping 
office hours, and each man carries through to completion the cases that 
come in during his hour. Doubtful cases are presented to an executive 
board for review in order to avoid as far as possible the undesirable result 
of giving aid to the unworthy. 

The success and enthusiasm with which the work has been carried on 
is due largely to the desire on the part of the men to apply concretely 
the principles they have learned in the classroom. Legal theories be- 
come vitalized and have a new meaning. Thus in addition to the aid 
given to those in need of it, the men derive from their handling of real 
cases a practical benefit not afforded by the curriculum. 

The Bureau’s chairman for the current academic year is Mr. Charles 
B. Rugg of Worcester, Mass.; the secretary is Mr. Clarence B. Randall 
of Cambridge. The members from the third year class are Messrs. T. W. 
Arnold, L. Brewer, J. A. Daly, C. P. Franchot, R. P. Goldman, F. C. 
Hodgson, R. H. Holt, F. A. Johnson, R. S. Keebler, P. McCollester, 
W. F. Merrill, E. R. Philbin, H. E. Riddell, K. T. Siddall, and M. C. 
Teall. The members from the second year are Messrs. J. B. Dempsey, 
E. G. Fifield, J. Garfield, E. C. Kanzler, E. W. Middleton, F. A. Nagel, 
F, M. Qua, B. Reiley, A. C. Tener, and R. S. Wilkins. The chairman 
and secretary under whose auspices the organization was inaugurated 
were Mr. Campbell Bosson of Boston, Mass., and Mr. Malcolm M. 
McDermott of Chattanooga, Tenn. The expenses of operation are 
met by the Law School Society of Phillips Brooks House. 


Ricut oF MuNICIPALITY TO AMUSE ITS CITIZENS AS A FUNCTION OF 
GOVERNMENT. — No question is more difficult than the determination 
of the exact field of government in the modern state. Originally only 
purposes clearly governmental in character were included within it. 
Gradually, however, under changed economic and social conditions not 
only have these strictly governmental activities of the state increased 
in number, but also a variety of public businesses such as waterworks, 
gas plants, and street railways have come under government control or 
ownership. A recent case before the Supreme Court of Ohio suggests 
that there may be still another field for governmental activity by raising 
the question whether a city may not establish at public expense a mu- 
nicipal moving picture show. State ex rel. Toledo v. Lynch, 102 N. E. 670 
(Ohio). The court denied the right of the city to establish such a theatre. 
Whether this holding was absolutely essential for the disposition of the 
case seems doubtful, for no express authorization to build the theatre 
kad been given by the state legislature, and the court placed great reliance 
upon the point that a constitutional provision giving to the city general 
powers of local self-government under which such an authorization might 
be implied was not yet in effect. 

1 The opinions of the respective justices were as follows: 


Shauck, C. J., held (1) That the powers of local self-government had not yet passed 
to the municipal council under the constitutional provision; but nevertheless added 
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Certainly a moving picture show could not be conducted by the city 
on the same basis that it runs a waterworks or a gas plant. In the case 
of public utilities any deficit which occurs in running the business may 
be made up by taxation. But a moving picture theatre has no virtual 
monopoly of a popular necessity. It cannot be considered a public 
service company which must serve at a reasonable price all who apply. 
Hence in the possible use of tax funds for its support the state would not 
be making a proper return to every taxpayer for his tax paid, and would 
be violating the fundamental principle that taxes can be used only for 
public purposes.? Moreover, this same principle precludes the city with 
equal certainty from conducting a theatre as a private business in the 
hope that it may prove a source of revenue and profit to the municipality. 
Hence if the city is to undertake the establishment of a moving picture 
show, it must be upon the ground that it is a governmental function to 
furnish such amusement for its citizens. On this theory no charge could 
be made and the doors of the theatre would have to be open to 
all. The idea that such an undertaking would be a governmental 
function at first seems startling. Cases holding the maintenance of 
public parks to be a distinctly governmental function tend to support it.* 
But it may be urged that these decisions are based upon the city’s duty 
to protect the health of its citizens. Band concerts also can be given at 
public expense; ‘* but these, it may be argued, come within the educational 
provisions which a city may make for its people. It seems, however, 
that there may well be education for many classes of people in a properly 
conducted picture show, and such a theatre, by keeping the public away 
from the cheap dance hall or the saloon, would surely tend to improve 
the health and moral tone of the community. No case exactly on all 
fours with the present can be found.’ True, the authorities are opposed 
to allowing public expenditures for town celebrations and banquets.® 
But since here the benefit to the citizens is purely in the nature of tem- 
porary amusement, the cases seem readily distinguishable. 

On the whole, it is impossible to draw any hard and fast line deter- 
mining what functions are governmental. Within recent years the state 
seems to have assumed toward its citizens an increasing paternal attitude, 


(2) that the establishment of a municipal moving picture theatre was not within these 
wers. 

Wilkin, J., delivered a concurring opinion. 

Newman, J., also concurred. 

Johnson, J., concurred in (1) but gave no opinion on (2). 

Donahue, J., dissented in (1) and on (2), although inclined to think that a theatre 
— meg within powers of local self-government was not satisfied that the present 
one so. 

Wanamaker, J., dissented on both (1) and (2). 

2 Cootey, TAXATION, 3 ed., 192; CooLtEy, CoNSTITUTIONAL 7 ed., 
696 n.; Opinion of the Justices, 155 Mass. 598, 30 N. E. 1142; Hayward v. Town of 
Red Cliff, 20 Colo. 33, 36 Pac. 795. 

3 4 Ditton, Municrpat Corporations, 5 ed., §1659; Blair v. Granger, 24 R. I. 
17, 51 Atl. 1042; Board of Park Commissioners ». Prinz, 127 Ky. 460, 105 S. W. 948. 

* Hubbard »v. City of Taunton, 140 Mass. 467, 5 N. E. 157. 

5 For a dictum that expenditure for a theatre is not within ‘‘ necessary town charges,” 
see Stetson v. Kempton, 13 Mass. 272, 279. 

6 Hodges v. Buffalo, 2 Denio (N. Y.) 110; Tash v. Adams, to Cush. (Mass.) 252; 
Austin v. Coggeshall, 12 R. I. 329. But public expenditure for town celebrations is 
sometimes permissible. Hill v. Selectmen of Easthampton, 140 Mass. 381, 4 N. E. 811. 
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— an attitude demanding new and broader powers. But the giving of 
mere transitory amusement or sense satisfaction, involving no further 
benefit to citizens or state, would seem hardly governmental in character. 
However, where amusement carries with it possibilities of education, and 
of greater health and morality, the problem raised is quite a different 
one. It would not be surprising if, in the near future, just such expen- 
ditures as those refused by the Ohio court, when kept in the limits 
of reasonable economy, should be held within the functions of govern- 
ment which the state either expressly or impliedly delegates to the 
municipality. 


INTOXICATION AND INSANITY AS DEFENSES IN BILLs AND NOTES. — 
Historically, mental incompetency was at first considered a complete 
defense in the law of consensual agreements.! Since the party could not 
understand the nature of the transaction, the possibility of an animus 
contrahendi was by hypothesis negatived.? On this ground a recent de- 
cision allowed the defense of intoxication by an accommodation co- 
maker against a holder in due course. Green v. Gunsten, 142 N. W. 261 
(Wis.). The usual modern view, however, arguing from the analogy to 
infancy, seems to treat contracts and sales by mental incompetents as 
merely voidable.* This permitting of subsequent ratification is a depart- 
ure, in theory at least, from the old notion that the mental disability pre- 
vented the formation of any contract from the outset. This reasoning 
was still further developed by the holding of a modern English court 
that mental incapacity is no defense where the other party acted bond 
fide and without notice.* Such a view is in accord with the present tend- 
ency to test the validity of the contract, not by the actual animus 
contrahendi, but by the reasonable impression conveyed to the promisee.® 
And the various limitations imposed by different courts on the right of 
the mental incompetent to avoid seem satisfactorily explainable only 
on this ground. 

If then mental disability is a defense not because of any inherent de- 
fect in the contract, but because the law gives immunity under certain 
circumstances, the only considerations would seem to be those of fair- 
ness and policy. Now aside from express contract, where necessaries 
are furnished to a person non compos mentis, a recovery may be had in 
quasi-contract.’ Although the liability is not founded on contract but 
is implied in law, it has been said that a bond fide purchaser of a negotia- 
ble instrument given for necessaries may recover for their value against 
the insane maker.’ Fairness and policy argue for this result. Yet to 


- Sentance ». Poole, 3 C. & P. 1; Dexter v. Hall, 15 Wall. (U. S.) 9; Yates v. Boen, 
2 Str. II04. 

2 A peculiar doctrine seems to have existed at one time that a party could not be 
heard to D stultify himself by pleading his lunacy. Beverley’s Case, 2 Coke 568. 

8 Wolcott v. Conn. G. L. I. Co., 137 Mich. 309, 100 N. W. 569; Arnold ». Richmond 
Iron Works, 1 Gray 434; Matthews 2. Baxter, L. R. 8 Ex. 132. 

4 Imperial Loan Co. v. Stone, [1892] 1 Q. B. 599. 

5 See WILLISTON, SALES, § 33 

6 Baxter v. Portsmouth, 5 B %& C. 170; Waldron v. Davis, 70 N. J. L. 788, 58 Atl. 
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allow a holder, relying solely on his title to the note, to recover in quasi- 
contract seems clearly anomalous. The doctrine, however, might be 
considered as simply making the value of the necessaries a limit below 
which the incompetent, in asserting his defense, may not go. Such a 
partial defense would at first glance seem exceptional. But the defense 
is neither an equitable plea, since it is available against bond fide pur- 
chasers, nor a denial, since it admits the formation of a contract. It 
may, however, be explained as a defensive procedural bar to enforce- 
ment, like the statute of limitations, available as to the excess of the con- 
tract liability over the value received. On this basis the plea would be 
equally applicable when the instrument is not given for necessaries. 
This view makes possible a consistent theory to explain the various de- 
cisions and would seem correct on public policy. The insane deserve 
protection, and a fair limitation is found in making the estate liable for 
the full value of the consideration actually received. 

Drunkenness, where the negotiable instrument is held by a bond fide 
purchaser, may be distinguished. Here the signer has voluntarily put 
himself into a condition in which foolish business acts are likely. To 
permit him to throw the loss occasioned by his own recklessness on an 
innocent purchaser for value would be unfair. As it is no longer a ques- 
tion of distributing the loss between two innocent parties, the defense 
should not be allowed where there is no fraud or unfair conduct on the 
part of the holder. 

What construction will ultimately be put on the somewhat ambiguous 
provision in the Negotiable Instruments Law as to defenses available 
against holders in due course is uncertain.* The view suggested, how- 
ever, makes incapacity neither an obstacle to the creation of a negotiable 
instrument nor an equitable plea, but offers a bar to enforcement, like the 
plea of the statute of limitations. And, as the act can hardly contemplate 
abrogating the statute of limitations, similarly incompetency, considered 
as a purely procedural defense, should be outside the meaning of the 
act. 


AVOIDING SERVICE OF JUDICIAL MANDATES AS CRIMINAL CONTEMPT. 
— The frequent avoidance of service of judicial process by witnesses 
and defendants and the lax public attitude toward such practices makes 
of practical importance the question how far criminal such avoidance is 
or how far improper it is for a lawyer to inspire such conduct. In general 
any act which directly obstructs the course of justice is punishable as 
a misdemeanor or as contempt of court.! Thus if a subpoena has been 


Met. 387; Dubose v. Wheddon, 4 McC. (S. C.) 221; Haine v. Tarrant, 2 Hill (S. C.) 
400; Bradley v. Pratt, 23 Vt. 378. 
8 NEGOTIABLE INSTRUMENTS Law, § 57: “ A holder in due course holds the instru- 
ment free from any defect of title of prior parties, and free from defenses available to 
= parties among themselves, and may enforce payment of the instrument for the 
ull amount thereof against all parties liable thereon.” See BRANNAN, NEGOTIABLE 
INsTRUMENTs LAw, 2 ed., p. 65. See 50 Am. L. Reg. N. S. 471, 489. 


1 Rex v. Tibbits, [1902] 1 K. B. 77; Skipworth’s Case, L. R. 9 Q. B. 230; Globe 
Newspaper Co. v. Commonwealth, 188 Mass. 449, 74 N. E. 682. 
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served it is contempt for a stranger to intimidate,? or remove the wit- 
ness,’ or for the witness himself to refuse to testify. Such acts are ob- 
viously serious obstructions to the course of justice, since the evidence 
thus lost will cause, or tend to cause, an incorrect verdict. The crime 
of perjury puts no more serious an obstacle in the path of administering 
justice than do acts of this character. Such acts would seem to be no 
less an obstruction of justice merely because the subpoena had not been 
served. A recent case is authority for this position, holding that a 
stranger puts himself in contempt of court by attempting to persuade 
a witness, who had not yet been served, to conceal himself. Rex v. 
Carroll, [r913] Vict. L. R. 380.5 A fortiori, it is true that a material 
witness by actively avoiding subpoena is obstructing the free course of 
justice and is guilty of a crime. Moreover, the fact that the subpoena 
has not actually been issued should not change the result, since it does 
not make it any less an active concealment of testimony. Another 
recent case represents the better opinion’ and convicts of contempt a 
witness who absented himself before the subpoena had been issued. 
Aaron v. State, 62 So. 419 (Miss.). To make such a thing criminal, how- 
ever, all the elements of a crime must be present. There must be mens 
rea. There must be an act. For instance, it would not be criminal for 
one wanted as a witness not to disclose himself, for to remain undisclosed 
is mere non-feasance.® 

Where the advice of an attorney causes the witness to commit the 
crime in question, the attorney would also be guilty. But aside from 
being a crime, any such act by one who is an officer of the court is highly 
unethical and ground for disbarment.” 

Another sort of mandate is a summons to the defendant in a civil 
suit. It has been said " and is commonly thought by practitioners that 
for a defendant to avoid process in his own case is legitimate. A con- 
sideration of the principles involved sustains this view, and shows that 
this is not inconsistent with convicting of crime a witness who avoids 
being subpeenaed. Courts may punish for contempt those who insult it 
in its presence,” but avoiding process in one’s own case is clearly not a 
direct insult.'* Also courts may coerce by imprisonment those who dis- 


2 Shaw v. Shaw, 8 Jur. N. Ss. 141. 

3 Hale v. State, 55 Oh. 210, 45 N. E. 199. 

4 In re Merkle, 40 Kan. 27, 19 Pac. 4o1. 

5 Accord, Commonwealth v. Berry, 141 Ky. 477, 133 S. W. 212; In re Brule, 71 
Fed. 943; State v. Keyes, 8 Vt. 57. See contra, United States v. Coldwell, 2 Dall. 
(U. S.) 333, 334. The difference in result between Montgomery v. Palmer, 100 Mich. 
436, 59 N. W. 148, and Broderick v. Genesee Circuit Judge, 125 Mich. 274, 84 N. W. 
129, is based on the construction of a statute in the later case which is contra to In re 
Brule, 71 Fed. 943. 

6 In re Brule, 71 Fed. 943. Contra, McConnell v. State, 46 Ind. 298. 

7 Durham 2. State, 97 Miss. 549, 52 So. 627. See also State v. Keyes, 8 Vt. 57, 66; 
Rex »v. Carroll, [1913] Vict. L. R. 380, 382, Oct. 8 N. Y. L. J. 148. But see 17 Law 
Notes 104. 

8 See 25 Harv. L. REV. 375. 

® Anderson v. State, 27 Tex. App. 177. 

10 In the matter of Robinson, 140 App. Div. 329, 125 N. Y. Supp. 193. 

1 See In re Rice, 181 Fed. 217, 221. 

12 See 21 Harv. L. REv. 163. 

33 In re Debs, 158 U. S. 564, 15 Sup. Ct. Rep. goo. See also 21 Harv. L. REv. 
166-170. 
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obey its decrees. Such disobedience though called contempt is entirely 
different from criminal contempt. Obstructing the course of justice is. 
a third kind of contempt," but avoiding summons scarcely falls within 
it. In the first place, it may be argued that if a defendant absents him- 
self the trial will merely be delayed, while if a witness does not appear 
an unjust verdict may be obtained. Again, it would seem that the true 
function of a court is to give remedies solely to those who, having suffered 
a wrong, ask redress against a wrongdoer over whom the court has juris- 
diction. If the summons is for a wrongdoer only temporarily present, 
the court has no jurisdiction unless he is personally served. Avoiding 
service, then, has the effect of preventing a court from securing jurisdic- 
tion and does not obstruct it in the exercise of its functions. If the wrong- 
doer is domiciled in the territorial jurisdiction, the court may render 
judgment without personal service,!* and his concealment is merely a 
delay. Since there seems to be no such crime as delaying the course of 
justice, avoiding summons would seem not to be a crime.!” 


LIABILITY OF GRATUITOUS AGENT FOR NON-FEASANCE. — A recent 
case holds that one who gratuitously undertakes to conduct a transac- 
tion as agent for another, and begins to act under the authority conferred, 
is liable in tort for failure to complete the transaction, notwithstanding 
his principal was not prejudiced by what he had actually done. Condon 
v. Exton-Hall Brokerage & Vessel Agency, 142 N. Y. Supp. 548.1 In this 
case the defendant, having gratuitously agreed to procure the immediate 
cancellation of an insurance policy issued by the plaintiff, delayed doing 
this while his sub-agent was investigating the risk, and before the inves- 
tigation had been completed the loss occurred. The court argues that 
the agent in this case committed a misfeasance; but a misfeasance is a 
culpable act causing damage to the plaintiff,? while here the damage 
is due, not to the defendant’s act, but to his failure to perform an under- 
taking. To support the decision, therefore, it must be held that the de- 
fendant has in some way assumed a legal duty to perform what he has 
agreed. 

It has been ingeniously contended that there is a class of duties which 


4 State ex rel. Morse v. District Court, 29 Mont. 230, 74 Pac. 412. In this case a 
court was obstructed in considering a writ of habeas corpus by the defendant hand- 
ing the body over to extradition knowing of the writ but before service, and thus put- 
ting it out of the court’s control. The Cape May and Schellenger’s Landing R. Co. 2. 
[one 35 N. J. Eq. 422. Here the defendant knowing of an injunction but before 

e had been officially notified, disobeyed it. In both cases fines were imposed. 

18 See Melkop and Kingman »v. Deane and Co., 31 Ia. 397, 402. 

16 Henderson v. Standiford, 105 Mass. 504. 

17 The case where the defendant resists the process server with physical force is 
clearly distinguishable. He is guilty of a crime (see Conover v. Wood, 5 Abb. Prac. 
84, 88), because the public good requires officers to perform their functions without 
overcoming resistance. (See 1 Bishop, CrmmINAL Law, 7 ed., sec. 465.) 


1 The following decisions might be thought to support the result in the principal 
case: Wilkinson v. Coverdale, 1 Esp. 75; Johnston v. Graham, 14 U.C. C. P. 9; see 
also Thorne v. Deas, 4 Johns. (N. Y.) 84,97; Vickery v. Lanier, 1 Metc. (Ky.) 133, 135. 

2 Bell v. Josselyn, 3 Gray (Mass.) 309; Illinois Central R. R. Co. v. Foulkes, 191 
Ill. 57, 68, 60 N. E. 890; see 2 Bouvrer’s Law Dictionary, 421. 
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are assumed independently of contract by those who voluntarily inter- 
fere in others’ affairs. But the decisions which seem to support this 
view really do nothing but enforce the general duty of every man to so 
conduct himself that his acts shall not injure others. Thus, where the 
defendant’s interference, though beneficial in a way, exposes the plain- 
tiff to some new risk of injury, the defendant must be diligent to prevent 
that injury from occurring. So, also, where the defendant, by giving 
his aid, excludes the probable assistance of others, he may not abandon 
the plaintiff without restoring to him full opportunity to receive other 
assistance. Likewise, one who induces others to rely on the efficacy of 
his executed acts to produce a certain result is liable to them, if, through 
his negligence, the reliance results in damage.® None of these doctrines 
involve the proposition that to touch another’s affairs is to assume a 
duty to make good all the benefits to accomplish which the interference 
was first yndertaken. True, the principle which makes a defendant 
liable to one whom he has induced to rely on the efficacy of his past con- 
duct, ought equally to make him liable for non-performance of his prom- 
ise to one who takes a risk in reliance on that; but it seems too late to 
contend that such is the law, for where the plaintiff has relied solely on 
a promise, he must prove consideration.’ 

Still another analogy which the decisions have failed to recognize 
tends to support the principal case. Under the Roman law the recipient 
of either a chattel or a power of attorney became a “mandatary,” 
bound to apply the chattel or the power to the purposes for which it was 
given.’ A like doctrine in respect to bailments has been recognized at 
common law, with the help of the theory that the delivery of the chattel 
constitutes consideration for any promise the bailee may make in rela- 
tion to it. But consideration, in the usual sense of something bargained 
for,!° is not present in the case where the bailee takes the chattel with 
the sole purpose of doing the bailor a favor. Nevertheless, the result 
seems to be good law to-day. Apparently the law treats a bailee for 


3 BEALE, GRATUITOUS UNDERTAKINGS, 5 Harv. L. REv. 222. 

4 Such a case arises where the defendant helps the intoxicated plaintiff half-way 
up a flight of stairs, and leaves him. Black v. New York, N. H. & H. R. R. Co., 193 
Mass. 448, 79 N. E. 797. The resulting duty is to get the plaintiff safely off the stairs, 
not necessarily to take him to the top. The same principle is involved with others in 
pe peg N. O. & T. P. Ry. Co. v. Marrs’ Adm’x, 27 Ky. L. Rep. 388, 390, 85 S. W. 
188, 189. 

5 As where one living alone in charge of a helpless invalid neglects either to care for 
her or call in others to do so. Regina v. Instan, [1893] 1 Q. B. 460; contra, Rex ». 
Smith, 2 C. & P. 449. 

6 Gill ». Middleton, ros Mass. 477; Gregor v. Cady, 82 Me. 131, 19 Atl. 802. It is 
submitted that Wilkinson v. Coverdale, supra, and Johnston v. Graham, supra, fall 
within this principle. 

7 Kirksey v. Kirksey, 8 Ala. 131; Thorne v. Deas, supra. See WALD’s PoLLOcK ON 
ConTRACTS, 3 ed., 186. But see 26 Harv. L. REV. 420. 

8 See Story, BAILMENTs, § 137; Story, AGENCY, § 4, and authorities there cited. 

® Coggs v. Bernard, 2 Ld. Raym. 909, 919; Whitehead v. Greetham, 1 McClel. & 
Y. 205, 211; Robinson v. Threadgill, 13 Ired. (N. C.) 30, 42. 

10 The old declaration in special assumpsit recites that whereas the plaintiff “at 
the special instance and request of” the defendant, gave consideration, “ the defendant 
promised, etc.” The idea of consideration here is evidently “the price for which the 
promise of the other is bought.” Kirksey v. Kirksey, supra; WALD’s PoLLocK oN 
ContTRACTS, 3 ed., 185. 
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the bailor’s benefit as a trustee of the possession, and binds him to per- 
form all the terms of the bailment, precisely as equity holds the trustee 
of a legal title to perform all the terms of his trust." If so, it ought 
logically to adopt the rest of the Roman doctrine of “mandate,” and 
treat every power to act as agent as received in trust to effect the pur- 
poses for which it was conferred. But this would conflict with decisions 
which hold that neither the promise ” nor the attempt ™ to carry out a 
transaction as agent, nor both together," can create a duty to complete 
it. Inasmuch as either alone would, on principle, be an acceptance of 
the trust, the authorities must be taken as standing definitely against 
the suggested doctrine. It seems, therefore, that the rule of the principal 
case, making a gratuitous agent who begins to act liable for pure non- 
feasance, while logically sound, cannot be supported on the decisions. — 


STATUTES AUTHORIZING ASSESSMENT OF PUNISHMENT BY THE JURY. —- 
In several states an interesting change from the old common-law proced- 
ure has been effected by statutes which invest the jury with the judicial 
function of imposing sentence. In withdrawing this right from the judge, 
the purpose is to overcome the reluctance of juries, who, because of fear 
that the judicial sentence may be extreme, hesitate to convict a defend- 
ant who, they feel, deserves light punishment on account of extenuating 
circumstances! The prisoner, particularly when he is accused of a crime 
against which popular indignation runs high, often prefers to plead 
guilty because of his belief that the trial judge will accord him a lighter 
penalty than would a prejudiced jury. This situation is expressly pro- 
vided for in the type of statute which requires the jury in all cases to 
mete out the punishment,’ and also in the statutes which expressly 
reserve to the court their sentencing power in case the defendant pleads 
guilty. But there is another class of statutes which merely provides 
that the jury may add the prisoner’s sentence to their verdict of guilty.‘ 
It is difficult to say whether in those jurisdictions an accused by pleading 


1 This p oe may seem novel. But if a gratuitous bailee is bound by his un- 


dertaking to feed the bailor’s horse, it is difficult to see why he is not bound by other 
affirmative undertakings, as to transport a chattel, or present a note for payment. 
If the contract theory of these duties is abandoned, no alternative seems open except 

a “legal trust.” The theory suggested seems to underly the reasoning in the follow- 
ing cases: Coggs v. Bernard, supra; Smith v. Lascelles, 2 T. R. 187, 190; Robinson ». 
Threadgill, supra; Boyer v. State ee s Mut. Hail Ins. Co., 86 Kan. 442, 121 Pac. 
329. See also Story, BAILMENTS, § 17 

2 Thorne v. Deas, ‘supra; Balfe ». West, 13 C. B. 466. 

18 Vickery v. Lanier, 1 Metc. (Ky.) 133. 

4 Morrison v. Orr, 13 Stew. & P. (Ala.) 49. 


1 See People v. Welch, 49 Cal. 174-179. An examination of the murder cases under 
one such statute shows this result is not always attained. As a general rule, juries 
under the California statute, instead of utilizing their power for the purpose of passing 
the light sentence on a person with some moral or other excuse, have given life im cv 
onment to — who committed eye murders, and sentenced to death 
whose methods were purely bru SALEILLES, INDIVIDUALIZATION OF Fra 
MENT, Introduction to English Fein by vo Roscoe Pound, p. xvi. 

2 Wartner 0. State, 102 Ind. 51, 1 N. E. 6 

8 People v. Noll, 20 Cal. 164. 

4 Territory v. Miller, 4 Dak. 173, 29 N. W. 7. 
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guilty can escape jury sentence. At common law if the accused pleads 
guilty there is no need for the verdict of the jury. It would seem, there- 
fore, since statutes in derogation of the common law must be strictly 
construed, that the vesting of an extraordinary power of sentence when 
connected with verdict does not necessitate the exercise of such power 
when a verdict is not demanded.® A different result, however, was reached 
under a statute of this class in the District of Columbia. United Staies 
v. Green, 41 Wash. L. Rep. 216. This statute authorized a sentence in 
the crime of rape of five to thirty years by the court, but provided that 
the jury might add to their verdict of guilty the death sentence.6 The 
accused pleaded guilty to secure the lighter punishment at the hands of 
the court, but was forced to submit to jury trial on the ground that a 
construction of the statute which would permit the fear of heavier pun- 
ishment to induce a plea of guilty would be unconstitutional. The court 
argued that a power in the jury to impose a heavier punishment puts a 
penalty on pleading innocence; that it so far induces an accused to avoid 
trial that it impairs the right to jury trial guaranteed by the Sixth Amend- 
ment to the Constitution;’ and that by practically compelling a man to 
plead guilty it would force him to be a witness against himself, contrary 
to the Fifth Amendment. 

It is submitted, however, that there is no constitutional ground or 
any basis of public policy for distinguishing this statute from the general 
class. It is usually understood that if a man pleads guilty he will be 
let off with a lighter sentence, yet it has never been seriously argued 
that such a practice is against public policy because it places a penalty 
on pleading innocence. And since there is no reason to suppose that 
if a defendant goes to trial he will get a more severe punishment than 
he deserves, it is hard to see how he suffers any disadvantage because 
the statute attaches a possible benefit to a plea of guilty. On the 
same argument, since the prisoner will have full justice if he pleads 
not guilty, it cannot be said that the further benefit he may get through 
pleading guilty deprives him of free choice of jury trial under the Sixth 
Amendment. 

The Fifth Amendment guarantees that an accused will not be forced 
to testify against himself. It seems clear that to refuse every plea of 


5 Territory v. Miller, supra. 

6 Cope or Law, District or CotumstA, 808. ‘Whoever is guilty of . . . shall 
be imprisoned for not less than five nor more than thirty years: Provided, that in an 
case of rape, the jury may add to their verdict, if it be guilty, the words‘ with the dea 
penalty,’ in which case the punishment shall be death by hanging. Provided further, 
that if the jury fail to agree as to the punishment the verdict of guilty shall be received 
and the punishment shall be imprisonment as provided for in this section.” Though 
this statute is rather unusual in its provisions, its purpose would seem to be the same 
as in those mentioned above, since, having the death penalty solely in their hands, 
the jury will not hesitate in a verdict of guilty for fear of an unduly harsh sentence 
from the judge. 

7 U.S. Const. AMENDMENT VI. “In criminal prosecutions the accused shall enjoy 
a right to a speedy and public trial by an impartial jury of the state where the crime 
shall have been committed,” etc. This amendment applies only to trials in the federal 
courts. Eilenbecker v. Plymouth County, 134 U. S. 31, 10 Sup. Ct. 424. It is 
considered as qualifying and explaining Article III by enumerating the common-law 
rights conferred by this section. See Callan v. Wilson, 127 U.S. 540-549, 8 Sup. Ct. 
1301-1303. 
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guilty induced by hope of lighter punishment on the ground that he has 
been forced to incriminate himself would be preposterous. It is hard to 
justify, then, a different result when, under a statute such as that in the 
principal case, a defendant is allowed to throw himself wholly on the 
court’s mercy having no certainty that he has thereby bettered himself. 
It would appear, then, that the natural construction of this statute should 
have been adopted.® 


LiaBitity oF PuBLic SERVICE COMPANY FOR SERVANTS’ ASSAULTS 
AND INSULTS PROVOKED BY THE PLAINTIFF. —A late Georgia case 
holds that a passenger who, by abusive language, has provoked an 
assault by the motorman, cannot recover damages for the assault from 
the railway company. Binder v. Georgia Ry. & Electric Co., 79S. E. 216. 
The Georgia rule, as the court in the principal case assumes, seems to be 
that insulting words justify a private individual in assaulting the in- 
sulter.1 The general rule is contra;? hence the exact problem of the 
principal case could hardly arise elsewhere.* The case, however, has an 
important bearing on the mooted general question of whether a justifi- 
cation which would excuse a private individual will justify a breach of 
public duty by the company. The problem resolves itself into whether 
the inconvenience and peril which might result to the traveling public, 
in case such a justification is allowed, is overbalanced by the necessity 
for encouraging self-protection and allowing retaliation for insult. 


8 The Third Article of the Constitution provides that “The trial of all crimes except 
in cases of impeachment, shall be by jury,” etc. (applying only to federal courts. 
Eilenbecker v. Plymouth County, phn Ah It has been argued that the mandatory 
words in this article necessitate jury trials in all criminal cases. But the Constitu- 
tion is interpreted in the light of the common law at the date of its adoption. West 
v. Gammon, 98 Fed. 420. So since at common law an accused could be sentenced by 
the court on a plea of guilty, under the Constitution such a sentence will stand. Ter- 
ritory v. Miller, 4 Dak. 173, 29 N. W. 7; West v. Gammon, 98 Fed. 426. 


1 The doubt in this matter is whether § 103 of the Georgia Penal Code, which pro- 
vides that opprobrious words may be found by the jury to justify an assault, applies 
to civil proceedings. It has been held that it does not. Berkner v. Dannenberg, 116 
Ga. 954, 43 S. E. 463. But other cases seem to decide that it does. See Cross 2. 
Carter, 100 Ga. 632, 633, 28S. E. 390. And see dissenting opinion of Fish, J., in Berk- 
ner v. Dannenberg, supra. 

2 Rarden v. Maddox, 141 Ala. 806, 39 So. 95; Goucher v. Jamieson, 124 Mich. 21, 
82 N. W. 663. Many cases are collected in 3 Cyc. 1077, note 5. 

3 In jurisdictions where insult is deemed not to justify an assault, it is almost 
universally held that the insulting plaintiff can recover from the railroad company for 
assault by its servant. Haman v. Omaha Ry. Co., 35 Neb. 74, 52 N. W. 830; Williams 
v. Gill, 122 N. C. 967, 29 S. E. 879. Birmingham Ry. & Electric Co. v. Baird, 130 Ala. 
334, 30 So. 456; Scott v. Central Park, etc. Ry. Co., 6 N. Y. Supp. 382, contra, is over- 
ruled by Weber v. Brooklyn, etc. R. Co., 62 N. Y. Supp. 1; and Harrison ». Fink, 
42 Fed. 787, contra, is in the federal circuit court for the northern district of Georgia. 

In this connection an interesting doctrine which for a time prevailed in Georgia 
should be noted. A line of cases denied the insulting plaintiff a recovery for the assault 
on the ground that he had “put the servant out of tune,” and so could not hold the 
master when the servant “did not furnish the proper music,” on the analogy that a 
servant who, by tampering with his master’s appliances, makes them unfit for use, 
cannot recover if he is injured thereby. Peavyv. Georgia R. Co., 81 Ga. 485, 8 S. E. 
70; City Electric Ry. Co. ». Shropshire, ror Ga. 33, 28 S. E. 508. The only possible 
merit in the analogy is its picturesqueness, and the doctrine was repudiated in Mason 
v. Nashville, etc. Ry. Co., 135 Ga. 741, 70 S. E. 225. 
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A public service company is not liable if an employee in self-defense 
strikes a passenger.* The basic reasons for this rule are that the state’s 
interests demand that every man shall be allowed to defend himself and 
that no one shall be compelled to sacrifice his self-respect by passively 
submitting to assault; and these considerations outweigh the possible 
harm to which the employee’s exercise of self-defense might subject the 
traveling public. Now a public service company is liable if its servants 
insult a passenger,’ though no action lies against a private individual 
for mere insult. Public policy imposes upon public servants a duty to 
protect their patrons in every way.’ This duty includes protection 
against insults by the company’s servants as well as by other persons. 
When the insult is provoked by the passenger, the company, it is sub- 
mitted, should still be liable. The convenience of the traveling public 
requires that the company’s servants should not bandy vituperative 
epithets with every profane passenger. Such verbal quarrels would 
not only continually shock and annoy other passengers, but, by termi- 
nating in fights, would often imperil their safety. True, passengers can 
never be wholly immune from such dangers; but this is no argument for 
increasing them by allowing the servants to return abuse for abuse.® It 
cannot be argued here, as in the self-defense case, that the state’s in- 
terests make the answering of insult necessary. Those interests are not 
jeopardized if the employees of a public servant are required to refrain 
from profanity contests with disorderly patrons. Nor is there sufficient 
weight in the contention that the plaintiff’s conduct should bar him. 
In the first place, the plaintiff in a sense is enforcing the public rights as 
well as his own.!® Again, since he is under no legal duty to refrain from 
insult, he has at most violated only a moral duty which the law cannot 
recognize." This conclusion is not unsupported by analogy. A female 
plaintiff has been allowed to recover from the company for indecent 
proposals made by a conductor, even though they were encouraged by 
her immodest language.” If the arguments herein advanced are sound, 
the result reached by the Georgia case is clearly erroneous. For if the 
company ought to be liable when the provoked servant merely insults a 


* Moore v. Columbia & G. R. Co., 38 S. C. 1, 16 S. E. 781; Hayes »v. St. Louis R. 
Co., 15 Mo. App. 583. See Baltimore & O. R. Co. v. Barger, 80 Md. 23, 30, 30 Atl. 560, 
561; New Orleans & Northeastern R. Co. v. Jopes, 142 U. S. 18, 25. 

5 Knoxville Traction Co. v. Lane, 103 Tenn. 376, 53 S. W. 557. 

® Unless, of course, it is libellous or slanderous, and is published. 

7 Otherwise, equal service to all would be impossible. See Dunn v. Western Union 
Tel. Co., 2 Ga. App. 845, 850, 59 S. E. 189, 191. 

8 See Gallena v. Hot Springs R. Co., 13 Fed. 116, 122. The conductor’s position 
makes it fair to say that somewhat more is expected of him than of the ordinary man. 

® It should be remembered, too, that the conductor has a right, and a duty, to eject 
obnoxious passengers. Ejecting the profane passenger is certainly a better solution 
of the matter than returning his profanity. 

10 An interesting analogy is found in cases holding that a servant cannot assume the 
risks of his master’s failure to perform a statutory duty, for which failure the master 
is criminally liable. Here, too, the plaintiff, in suing, is upholding the public interests 
as well as his own. See 26 Harv. L. Rev. 262. Since in cases like the principal case 


_ there is no criminal liability, such enforcement is very necessary. 


11 The duty here is merely the duty, which in morals every man has, to conduct him- 
self with decency. As such, it cannot be recognized by the law any more than the moral 
duty of a man to provide for his brother, to feed the starving, etc. 

2 Strother v. Aberdeen & A. R. Co., 123 N. C. 197, 31 S. E. 386. 


ate 
= 
i 
| 
\ : 
\ 
} 
j 
: { 
: 


RECENT CASES. 173 


passenger, a fortiori ought it to be liable when he assaults a passenger, 
even though he may ¥ be under no individual liability in either case. 
There remains the question whether the plaintiff’s conduct in provoking 
the insult should be considered in mitigation of compensatory damages. 
The courts are divided where an insult by the plaintiff provokes the as- 
sault by the servant of the defendant company.“ On the one hand, it 
is urged that the plaintiff, having brought the injury upon himself, 
should not recover full damages therefor; on the other, that to allow 
such mitigation may in effect make provocation a justification, since it 
enables the jury to give only nominal damages. Regardless of whether 
or not mitigation should be allowed in actions between individuals, 
the true view seems to be that the vital interest of the public forbids its 
application in suits against public service companies.® 


RECENT CASES. 


ADVERSE POSSESSION — SUBJECT MATTER AND EXTENT OF ADVERSE Pos- 
SESSION — MINERALS: SEVERANCE FROM SURFACE BY DEED: GRANTEE OF 
ADVERSE POSSESSOR HOLDING POSSESSION FOR HIS GRANTOR. — The plaintiff’s 
grantor took possession of certain land without any paper title and held it 
adversely for seven years. He then conveyed the surface of the land to X., 
reserving the minerals; and X. and his grantees entering held possession of 
the surface for the remainder of the statutory period, no one meanwhile operat- 
ing the mines. Thereafter the plaintiff bought the minerals from the grantor, 
and brings this bill to quiet his title to them. Held, that the plaintiff is en- 
titled to the relief sought. Moore v. Empire Land Co., 61 So. 940 (Ala). 

The court decides that while the conveyance of the surface reserving the 
minerals actually worked a severance of the mineral and surface rights as 
between grantor and grantee, nevertheless as regards all outsiders the pos- 
session of the surface by the grantee is also a possession of the minerals. This 
possession of the minerals, however, the grantee holds for his grantor, and at the 
end of the statutory period the grantor, though not in actual possession himself, 
has obtained a good title to the mineral rights by adverse possession. Hence 
on this reasoning it follows that a purchaser from him should be permitted 
to quiet title to the minerals. In a similar Alabama case it was held conversely 
that adverse possession of the surface by a grantor was also a possession of 
the minerals for the benefit of his grantee of the minerals. Black Warrior 
Coal Co. v. West, 170 Ala. 346, 54 So. 200, see 24 Harv. L. REv. 582, for an 
editorial comment on this case. 


33 The word “ may” is used advisedly. It is possible that in time the employees of 
a public service company will themselves be regarded as public servants. This doc- 
trine, however, is yet in its incipiency. 

4 That it rhe 4 — Houston, etc. R. Co. v. Batchler, 32 Tex. Civ. App. 14, 73 S. W. 
981; that it should not — Mahoning Valley Ry. Co. v. De Pascale, 70 Ohio St. 179, 
71 N. W. 633. That it should mitigate exemplary damages, all courts agree. This is 
satisfactory, since the awarding of such damages against a corporation whose proper 
officers have not ordered the acts complained of, is anomalous, in that it punishes a 
personally innocent defendant. See Sepcwick, DAMAGES, 9 ed., § 380. 

16 The general rule seems to allow mitigation if the insult is recent. Daniel ». Giles, 
108 Tenn. 242, 66 S. W. 1128. See Le Laurin v. Murray, 75 Ark. 232, 238, 87 S. W. 
131, 133. Contra, Goldsmith’s Adm’r v. Joy, 61 Vt. 488, 17 Atl. roro. 
16 The analogy referred to in note 10, supra, is applicable here also. 
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AcEency — Princrpat’s RIGHTS AGAINST AGENT — LIABILITY OF GRATUI- 
Tous AGENT FOR NON-FEASANCE. — The defendant, at the plaintiff’s request, 
undertook gratuitously to procure the immediate cancellation of an insurance 
policy issued by the plaintiff. The defendant directed its local correspondent 
to investigate the risk with a view to action in the future. The policy remained 
outstanding, and the plaintiff was obliged to indemnify for a loss. Held, that 
the defendant is liable in tort. Condon v. Exton-Hall Brokerage & Vessel 
Agency, 142 N. Y. Supp. 548 (City Court of New York). 

For a discussion of the liability of a gratuitous agent for non-feasance, see 
p. 167 of this issue of the REVIEW. 


AcENcy — PRINCIPAL’s RIGHTS AGAINST THIRD PERSONS IN CONTRACTS — 
EFFect OF RECEIPT OF Usurrous ComMMISsION BY AGENT. — The plaintiff in- 
trusted $400 to his agent to loan. The agent loaned $350 to the defendant, 
taking the latter’s note for the sum with legal interest, and exacting besides a 
$50 commission for himself. The principal knew nothing of the commission, 
nor derived any benefit from it. In a suit on the note, the defendant sets up 
usury. Held, the principal can. recover, for in exacting the bonus the agent 
was not acting within his authority. Brown v. Johnson, 134 Pac. 590. 

The result is not altogether free from difficulties, although in line with the 
weight of the authorities. Condit v. Baldwin, 21 N. Y. 219; Call v. Palmer, 116 
U.S. 98. The problem arises whether the transaction is one agreement or two 
distinct agreements. Now where the principal, or the agent acting within his 
authority, makes the contract, or where the principal is undisclosed, there is 
one agreement, and the whole is tainted by usury. Hall v. Maudlin, 58 Minn. 
137, 59 N. W. 985; Erickson v. Bell, 53 Ia. 627,6N.W.19. So it may be argued 
the contract is an entirety here. Security Co. v. Hendrickson, 13 Neb. 157, 12 
N. W. 916. See Condit v. Baldwin, supra, 229. If so, the contract is the prin- 
cipal’s, and since it is unenforceable for usury, even the sum lent cannot be 
recovered. Security Co. v. Hendrickson, supra. Or better, the contract fails en- 
tirely, not on account of the usury, but because the agent exceeded his authority 
in making it. See Bell v. Day, 32 N. Y. 165, 183; Condit v. Baldwin, supra, 
230. The principal, under the last construction, should recover his money in 
an action for money had and received. See Bell v. Day, supra, 179, 183; 
Condit v. Baldwin, supra, 230. This latter view seems the best practical solu- 
tion. But as a matter of fact it seems there are two agreements. Condit v. 
Baldwin, supra. That was the intention of the parties. So the principal case 
appears logically correct in allowing a recovery on the good contract. Nor is. 
there any difficulty with the consideration, for the loan was paid. No doubt 
if the principal had received the bonus from the agent, he would be barred on 
account of his participation in the illegality. Bliven v. Lydecker, 130 N. Y. 102. 


ASSAULT AND BATTERY — CRIMINAL RESPONSIBILITY — SpEciFIC INTENT 
OF DEFENDANTS ENGAGED IN COMMON ENTERPRISE. — While the defendants 
were endeavoring to escape apprehension for poaching, one of them shot a 
gamekeeper. On an indictment for shooting with intent to murder, the court 
charged that both would be guilty if there had been any arrangement between 
them to resist capture at all costs, or if the nature of the enterprise was such 
that both must have realized that resistance at all costs was likely to hap- 
om ewe that the instructions were correct. Rex v. Pridmore, 77 J. P. 339 

All who embark upon a common unlawful enterprise are responsible for the 
intended results of their adventure, since each of them is equally a proximate 
cause of the other’s acts. Rex v. Whithorne, 3 C. & P. 394; Ferguson v. State, 
32 Ga. 658. Even if the results are not intended, no break in the causation re- 
lieves the confederates from responsibility so long as the results are foreseeable 
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from the nature of the common design. Regina v. Salmon, 14 Cox C. C. 494; 
Williams v. State, 81 Ala. 1, 1 So. 179. But where either sudden impulse or 
preconceived purpose leads one of the number to perpetrate a crime not inci- 
dental to the common enterprise, he alone may be held therefor. Rex v. Haw- 
kins, 3 C. & P. 392; Rex v. Collison, 4 C. & P. 565. And when, as in the 
principal case, a specific intent is an element of the crime, the instructions of the 
trial judge should require a finding that such intent existed in each defendant 
in order to establish his guilt. Regina v. Bowen, Car. & M. 149; State v. Taylor, 
70 Vt. 1, 39 Atl. 447. Such requirements would not be satisfied in the principal 
case by proof that if the bullet had killed instead of wounding the gamekeeper 
the crime would have been murder, for malice aforethought may be inferred 
from a felonious course of action, without a positive intention to murder. 
Regina v. Cruse, 8 C. & P. 541. The specific intent necessary in the principal 
case is a positive intention to murder. The instructions given only require a 
realization that killing may probably ensue, which although sufficient to con- 
stitute malice aforethought is not intent to murder. 


BAILMENTS — BAILOR AND BAILEE — CONVERSION BY BAILEE — DEvIA- 
TION FROM TERMS OF BAILMENT WITHOUT DAMAGE DURING DEVIATION. — 
The plaintiff, a liveryman, rented a horse and carriage to the defendant to 
drive from A. to B. The defendant in violation of the terms of the bailment 
drove beyond B. to C. After returning to B., the horse was killed without 
fault on the part of the defendant and not as a result of the deviation. Held, 
that the defendant is not liable in trover. Daugherty v. Reveal, 102 N. E. 381 
(Ind. App. Ct.). 

In general, to sustain an action for conversion, there must be an exercise 
of dominion over property inconsistent with, or in repudiation of, the true 
owner’s rights. Johnson v. Farr, 60 N. H. 426. See Spooner v. Holmes, 102 
Mass. 503. If this exercise of dominion be under an outright claim of owner- 
ship, it is of itself a conversion, even if made by mistake. Hartford Ice Co. v. 
Greenwoods Co., 61 Conn. 166, 23 Atl. 91. But if it be the temporary use of 
another’s property, special circumstances of the case should govern the de- 
cision. Where damage occurs during an intentional deviation, trover will lie. 
Burnard v. Haggis, 14 C. B. N. s. 45; Perham v. Coney, 117 Mass. 102. Contra, 
Harvey v. Epes, 12 Grat. 153. But if the deviation be unintentional, even if 
accompanied by damage, it would not be conversion. Spooner v. Man- 
chester, 133 Mass. 270. Substantial damage, moreover, is often held an in- 
dispensable element in the plaintifi’s cause. Fouldes v. Willoughby, 8 M. 
& W. 540; Simmons v. Lillystone, 8 Exch. 431. Thus have the courts taken a 
common-sense view of this subject, and accordingly it is submitted the prin- 
cipal case is correct in holding technical wrong unconnected with loss insuffi- 
cient to impose full liability upon the defendant. This seems fairer than the old 
rule that mere deviation is conversion. Wheelock v. Wheelwright, 5 Mass. 104. 
And what modern authority there is, is in accord. Farkas v. Powell, 86 Ga. 
on . E. 200; Doolittle v. Shaw, 92 Ia. 348, 1 N. W. 621. See 8 Harv. L. 

2 


BANKRUPTCY — PARTNERSHIP CASES — PoWER OF BANKRUPTCY COURT TO 
ADMINISTER NoN-BANKRUPT PARTNER’S EstaTE.— The court of bank- 
ruptcy having adjudicated two partners and the bankrupt firm, the trustee 
petitions that as part of the administration of the firm bankruptcy, the court 
should be allowed to draw to itself for administration the estate of a third part- 
ner, not adjudicated. Held, that such order be made. Francis v. McNeal, 
228 U. S. 695, 33 Sup. Ct. 701, affirming 186 Fed. 481 (C. C. A. 3d Cir.). 

The Supreme Court settles this controverted point in accordance with the 
weight of authority of the lower federal courts. In re Meyer, 98 Fed. 976 
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(C. C. A. 2d Cir.); In re Stokes, 106 Fed. 312 (D. C.); Dichas v. Barnes, 140 Fed. 
849(C. C. A. 6th Cir.). Contra, In re Bertenshaw, 157 Fed. 363 (C.C.A. 8th Cir.). 
But it practically denies the expression of the entity theory of partnership in 
the Bankruptcy Act of 1898. That theory would lead to a contrary result, 
since the court of bankruptcy would have no right to administer any property 
which does not belong to the bankrupt. Jn re Bertenshaw, 157 Fed. 363 (C. C. 
A. 8th Cir.). See 18 Harv. L. REv. 495; 20 Harv. L. REV. 589, 594; 19 HARV. 
L. Rev. 615. The case also decides that it is impossible for the firm to be in- 
solvent so long as any of its members remain able to pay its debts, a necessary 
result of the aggregate theory of partnership adopted by the court. Vaccaro 
v. Security Bank, 103 Fed. 436 (C. C. A. 6th Cir.); In re Blair, 99 Fed. 76. 
Those who desired to see a recognition of the entity theory in the act would 
of course have reached a contrary result. In re Bertenshaw, 157 Fed. 363 
(C.C. A. 6th Cir.). See Cottier, BANKRUPTCY, 4 ed., 119; 18 Harv. L. REv. 
495, 498. A recent decision in the Federal District Court for Southern New 
York decided after the principal case but not citing it, reaches the same result, 
because the court felt bound by authority, arguing nevertheless for the adop. 
tion of the entity theory. Jn re Samuels Lesser. Ex parte Quinn, 30 Am. 
B. R. 293 (D. C. for So. N. Y.). 


BANKS AND BANKING — Deposits: LiaBILiry TO DEPosIroR — DEPOSIT TO 
PrersonaL Account OF CHECK PAYABLE TO TRUSTEE. — The defendant bank 
allowed a guardian to deposit to his personal account a check which, to the 
knowledge of the bank, represented guardianship funds. The guardian later 
checked out his entire deposit and absconded. Held, that the bank is liable to 
the surety on the guardian’s bond. United States Fidelity & Guaranty Co. v. 
People’s Bank, 157 S. W. 414 (Tenn.). 

Ordinarily a trustee who deposits trust funds to his personal account commits 
a breach of trust. McAllister v. Commonwealth, 30 Pa. 536; Booth v. Wilkin- 
son, 78 Wis. 652, 47 N. W. 1128. Contra, Goodwin v. American National 
Bank, 48 Conn. 550. Such a form of deposit in many cases may cause the cestui 
great difficulty in establishing his right to this specific fund. The deceiving 
appearance may induce creditors of the trustee to attach it, or, in case of the 
trustee’s death, may induce his executor to claim it, thus greatly embarrassing 
the administration of the trust. Wagner v. Coen, 41 W. Va. 351, 23 S. E. 735; 
School District v. First National Bank, 102 Mass. 174. Although a bank must 
honor checks drawn on it by depositing trustees without inquiry as to the in- 
tended use of the money, and is therefore not liable for subsequent misappro- 
priation by the trustee, yet, if it knowingly assists a trustee in a breach of trust 
by allowing a misuse of banking facilities it is liable to the cestui for loss 
caused thereby. Thtis assistance may be by transferring funds from the sep- 
arate trust account to the personal account of the trustee, or by setting off a 
deposit of trust funds against a debt due the bank from the trustee. Or it may 
consist in accepting a deposit of trust funds to the trustee’s personal account. 
Allen v. Puritan Trust Co., 211 Mass. 409, 97 N. E. 916; Bank of Hickory v. 
McPherson, 59 So. 934 (Miss.); Boone County Bank v. Byrum, 68 Ark. 71, 56 
S. W. 532. An apparent conflict between the cases as to the bank’s liability 
in the last instance may perhaps be explained by a consideration of the nature 
of the trust involved. In the case of an official trustee, as sheriff, commissioner, 
administrator, or guardian, the cases uniformly hold that mere notice to the 
bank that the fund deposited is held in trust will render it liable if harm results 
from an improper form of deposit. This is doubtless due to the fact that an 
official trustee never has a right to deposit the funds to his private account. 
But where the bank merely knows that the deposit consists of private trust 
funds, it cannot be held liable for permitting such a deposit, as by the terms of 
the trust the trustee may have the right to use that form of deposit. Batchel- 
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der v. Central National Bank of Boston, 188 Mass. 25, 73 N. E. 1024; Ashton v. 
Atlantic Bank, 3 Allen (Mass.) 217. Where the defendant knows, as it did in 
the principal case from the fact that he was a guardian, that the trustee has 
no authority to deposit to his personal account, it is properly held liable. Duck- 
ett v. National Mechanics’ Bank, 86 Md. 400, 38 Atl. 983. 


BILts AND Notes — DEFENSES — INTOXICATION AND INSANITY. — The de- 
fendant signed a note as accommodation co-maker while in a state of complete 
intoxication. Held, that a holder in due course cannot recover. Green v. 
Gunsten, 142 N. W. 261 (Wis.). See Nores, p. 164. 


Britis AND Notes — RicHTs OF HOLDER AGAINST GARNISHING CREDITOR 
or Drawer. — A depositor drew a check on the R. bank, for a smaller amount 
than his deposit, in favor of the M. bank. Before M. sent the check to R. fot 
payment, a creditor of the depositor garnished the R. bank and M. intervened. 
Held, that the intervener is entitled to the amount of the check from the de- 
posit in the R. bank. Farrington v. F. E. Fleming Commission Co., 142 N. W. 
297 (Neb.). 

A check against a specified account, or for the whole deposit, or when ac- 
companied by an assignment agreement, has been held to be an equitable 
assignment pro tanto of the depositor’s claim. Fortier v. Delgado & Co., 122 
Fed. 604; Taylor’s Estate, 154 Pa. St. 183, 25 Atl. 1061; Throop Grain Elevator 
Co. v. Smith, 110 N. Y. 83. But these are only exceptions to the common- 
law principle accepted in the great majority of jurisdictions that a check is 
not an assignment, the payee having no more right against the drawee than 
on any other unaccepted bill of exchange. Hopkinson v. Forster, L. R. 19 Eq. 
74; O’Connor v. Mechanics’ Bank, 124 N. Y. 324. A few states, including Ne- 
braska, took the opposite view. Fonner v. Smith, 31 Neb. 107,47 N. W. 632. If 
the check is not an assignment, the garnishing creditor of the depositor prevails 
against the holder of the check who has no claim upon the funds. Dickenson v. 
Coates, 79 Mo. 250; Kuhn v. Warren Savings Bank, 11 Atl. 440 (Pa.). The Nego- 
tiable Instruments Law, § 189, adopted in Nebraska, expressly provides that a 
check is not an assignment. Contrary to the principal case, Kentucky, which 
formerly held a check to be an assignment, has recognized that the adoption of 
this statute changed the old law. Taylor’s Adm’r v. Taylor’s Assignees, 78 Ky. 
470; Boswell v. Citizens Savings Bank, 123 Ky. 485, 490, 96 S. W. 797, 799. The 
principal case follows the old minority view and is directly opposed to the 
express words of the Negotiable Instruments Law. 


CARRIERS — DISCRIMINATION AND OVERCHARGE — MISTAKE: LIABILITY 
FOR NEGLIGENCE FOR QuOTING TOO HicH A RATE By MISTAKE. — A carrier 
quoted a rate to a shipper which by error was less than that published in ac- 
cordance with sec. 6 of the Interstate Commerce Act. The shipper in reliance 
made a contract for the sale of certain cotton seed, and loaded it on cars. Later 
the carrier notified the shipper that a mistake had been made and quoted a 
new rate, which by a second mistake was higher than the published rate. The 
shipper refused to ship, but stated that he would have shipped at the correct 
rate and sued for lost profits. Held, that he may recover. Aldrich v. Southern 
Ry. Co., 79 S. E. 316 (S. C.). 

The case is unquestionably sound in holding the carrier liable for refusing 
to accept at a reasonable rate the shipment tendered to it. Pickford v. Grand 
Junction Ry. Co., 8 M. & W. 372. The published rate is held legally to be 
the only reasonable one. Texas & P. Ry. Co. v. Abilene Cotton Oil Co., 204 
U. S. 426, 27 Sup. Ct. 350. The case, however, is made to depend solely on 
the actual tender of the goods, and recovery would have been denied if the 
shipper’s remedy had been dependent merely on the negligence of the carrier. 


e 
| 


178 _ HARVARD LAW REVIEW. 


There is a duty owed prospective as well as actual shippers to furnish correct 
information, This was probably true at common law. Cf. 1 WYMAN, PUBLIC 
SERVICE CoRPORATIONS, §§ 367, 385. It is certainly true under the Interstate 
Commerce Act, §§ 6, 8,9. If, however, the negligence results in the quotation of 
a rate lower than that published, it is impossible to save to the shipper his usual 
remedy, since it would enable him to get service at a discriminatory rate, thus 
militating against the integrity of the act. Texas & P. Ry. Co. v. Mugg, 202 
U.S. 242, 26 Sup. Ct. 628; Illinois Central R. Co. v. Henderson Elevator Co., 226 
U. S. 441, 33 Sup. Ct. 176; Poor Grain Co. v. Chicago, etc. Ry. Co., 12 1. C. C. 
Rep. 418, 421. See 22 Harv. L. Rev. 58; 27 Harv. L. Rev. 83. However, no 
such countervailing considerations affect the case where too high a rate is 
quoted. To grant the remedy does not result in discrimination. On the con- 
trary, if no liability were incurred a higher rate would be continually quoted to 
unfavored shippers who practically must rely on the carriers’ statement. There- 
fore it is submitted that the shipper should be allowed to recover for damage 
suffered by the carrier’s negligence, even though he cannot show a substantial 
tender of the goods. Where there has been no tender, a question might arise 
as to the jurisdiction of the state court, particularly if it be held that the remedy 
of a prospective shipper did not exist at common law but arises by virtue of 
the Interstate Commerce Act. That there is such jurisdiction see Robb v. 
Connolly, 111 U.S. 624, 637, 4 Sup. Ct. 544; Galveston, etc. R. Co. v. Wallace, . 
223 U. S. 481, 32 Sup. Ct. 205. Contra, Van Patten v. Chicago, etc. R. Co., 74 
Fed. 981. See 25 Harv. L. REv. 292. 


CARRIERS — PASSENGERS — STANDARD OF CARE IN SALE OF TICKETS. — 
The plaintiff, an illiterate, showed the defendant’s ticket agent a slip of paper, 
and asked for a ticket to the place named thereon. The agent gave him a 
ticket to a different place. Held, that the defendant in selling tickets is bound 
to use only ordinary care. Texas & N.O. R. Co. v. Wiggins, 156 S. W. 1131 
(Tex. Ct. Civ. App.). 

The highest degree of care is exacted of a common carrier of passengers 
as regards the construction and maintenance of his carrying equipment. New 
Jersey R. Co. v. Kennard, 21 Pa. St. 203. And the same standard of care is 
required in operating. Indianapolis & St. L. R. Co. v. Horst, 93 U.S. 291. 
This extraordinary care and diligence must also be used by the carrier in pro- 
tecting passengers from injury by their fellow passengers. Flint v. Norwich & 
N.Y. Trans. Co., 34 Conn. 554. This is equally true as to the provision of 
safe means for alighting from the train on arrival at stations. See Mo. Pac. 
R. Co. v. Wortham, 73 Tex. 25, 10 S. W. 741. Before and after the actual car- 
riage, the carrier should be held up to the duty of the highest degree of care to 
its passengers, with reference to the condition of its premises. Gulf, C. & S. 
F. Ry. Co. v. Butcher, 83 Tex. 309, 18 S. W. 583. Contra, Moreland v. Boston 
& Prov. R. Corp., 141 Mass. 31; Kelley v. Manhattan Ry. Co., 112 N. Y. 443. 
It has been laid down that the above test applies only to measures for the pas- 
senger’s safety. But it has been applied as to the protection of his feelings as 
well. Goddard v. Grand Trunk R., 57 Me. 202. Also in the transmission of 
telegrams, where obviously safety is not a consideration, the public service 
corporation has been subjected to this extreme liability. Jones v. Western 
Union Tel. Co., 101 Tenn. 442, 47 S. W. 699. See Fowler v. Western Union 
Tel. Co., 80 Me. 381, 389. The cases show that this test is not limited to any 
particular branch of the carrier’s activities. The carrier enjoys a monopoly, 
receives valuable privileges from the public and performs important and nec- 
essary services for it. On account of this relation, therefore, a greater liability 
has been imposed, from which, it is submitted, the carrier should not be exempt, 
in any special branch of his service, and that in selling tickets the highest 
degree of care should be exacted. 
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CARRIERS — PERSONAL INJURIES TO PASSENGERS — JUSTIFICATION FOR 
ASSAULTS AND INSULTS BY SERVANTS. — A passenger on a street car by abu- 
sive language provoked an assault from the defendant’s motorman. Held, 
-— the passenger cannot recover. Binder v. Georgia Ry. & Electric Co., 79 

. E. 216. 

The peculiar Georgia rule that insult is justification for assault brings into 
issue the question whether a justification to one of its servants as an individual 
will excuse a breach of public duty on the part of the company. For dis- 
cussion see NOTES, p. 171. 


ConFLict oF LAWS — JURISDICTION FOR DiIvoRCE — EXTRATERRITORIAL 
VALIDITY OF DivorcE GRANTED WITHOUT PERSONAL SERVICE. — A deserted 
wife stayed in South Dakota long enough to establish a separate domicile by 
the law of that state and obtained there a decree of divorce without personal 
service on the husband. The defendant, having subsequently married her, 
was sued by her former husband for criminal conversation. Held, the plaintiff 
had a cause of action. Berney v. Adriance, 142 N. Y. Supp. 748. 

A decree of divorce operates in rem on the status of the petitioner. Atherton 
v. Atherton, 181 U.S. 155, 21 Sup. Ct. 544; Ditson v. Ditson, 4R.1.87. For this 
reason the great weight of authority is that personal jurisdiction over the de- 
fendant in a divorce action is not necessary. All that is necessary is sufficient 
notice of the suit. Felt v. Felt, 59 N. J. Eq. 606, 45 Atl. 105; Ditson v. Ditson, 
supra. New York, however, now with the backing of the United States Su- 
preme Court, holds that it is not required by the “full faith and credit” clause 
of the Constitution to recognize as valid a decree of divorce rendered in another 
state than the domicile of matrimony, unless based on personal service. Win- 
ston v. Winston, 165 N. Y. 553, 59 N. E. 273; Haddock v. Haddock, 201 U. S. 
562, 26 Sup. Ct. 525. The South Dakota decree in the principal case being 
invalid from the point of view of New York, it therefore follows that the hus- 
band had existing marital rights infringed by the defendant. For a criticism 
of this theory see 19 Harv. L. REv. 586. 


ConFiict oF LAws — RECOGNITION OF FOREIGN JUDGMENTS — JUDGMENT 
AGAINST CO-RESPONDENT BASED ON CONSTRUCTIVE SERVICE. — The plaintiff 
brought divorce proceedings in India, the situs of the marriage, and under a 
statute joined the defendant as co-respondent. The defendant, an English 
subject, and domiciled in England, had left India before the suit was brought, 
the writ being served on him in England by registered post, according to the 
requirements of the Indian statute. The divorce was granted, and at the same 
time judgment for a large sum of money was entered against the defendant. 
The plaintiff brought suit on this judgment in England. Held, that he may 
recover. Phillips v. Batho, [1913] 3 K. B. 25. 

At common law the courts of one jurisdiction will enforce judgments ob- 
tained in foreign jurisdictions when the judgment has imposed a valid obliga- 
tion on the defendant. Except where there has been express or implied consent 
to the foreign jurisdiction, a judgment does not usually create a valid personal 
obligation in the absence of personal service within the jurisdiction even though 
the foreign laws as to constructive service are complied with. Sirdar Gurdyal 
Singh v. Rajah of Faridkote, [1894] A. C. 670; McEwan v. Zimmer, 38 Mich. 
765. The obligation, however, is valid in such a case if the defendant was a 
subject of the foreign sovereign, Douglas v. Forrest, 4 Bing. 686; or probably 
if he was domiciled there. Henderson v. Staniford, 105 Mass. 504; Hunt v. 
Hunt, 72 N. Y. 217. Judgment in actions in rem may be binding as to the dis- 
— of the res without personal service on the defendant when rendered 

y a court of a sovereign within whose territory the res lies. The Belgenland, 
114 U. S. 355. Judgments for divorce rendered at the siéus of the marriage 
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are usually held valid without personal service. Loker v. Gerald, 157 Mass. 42, 
31 N. E. 709. Doerr v. Forsythe, 50 Ohio St. 726, 35 N. E. 1055. However, 
actions arising out of an interference with a res, resting on a personal duty to 
make reparation, are clearly actions in personam. Accordingly suits for tres- 
pass to realty are personal actions. Likewise suits for alimony, even when an- 
cillary to divorce proceedings, are treated as purely personal actions. Rigney 
v. Rigney, 127 N. Y. 408, 28 N. E. 405. In the principal case it would seem 
that a suit in India against a co-respondent was of the same nature, and that 
the Indian court could not impose a binding obligation upon the defendant. 
It seems hard to support the decision on the ground that the defendant as an 
English subject was, because of his allegiance, under an obligation to obey the 
Indian laws as to service. Ordinarily the different parts of the British empire 
are looked upon as distinct foreign jurisdictions. Emmanuel v. Symon, [1908] 
1 K. B. 302. And there seems no reason to say that the English sovereign has 
commanded his subjects to obey the laws of a separate part of the empire even 
if the English court does not afford relief against co-respondents except those 
who offend against English marriages. 


Contempt — Acts AND Conpuct CONSTITUTING CONTEMPT — AVOIDING 
Suppa@na. — A witness, expecting to be subpoenaed, but before issue, concealed 
himself. Held, that he is guilty of contempt. Aaron v. State, 62 So. 419 (Miss.). 

A defendant attempted to persuade one wanted as a witness to avoid service 
of the subpcena. Held, that he is guilty of a misdemeanor. Rex v. Carroll, 
[1913] Vict. L. R. 380. 

For a discussion of the important bearing on every-day practice of the prin- 
ciples involved in these cases, see NOTES, p. 165. 


ConTRACTS — DEFENSES — ImpossIBILITy — DESTRUCTION OF CONTEM- 
PLATED MEANS OF PERFORMANCE. — The defendant contracted to sell onions 
to the plaintiff, “shipment per P. & O. steamer sailing from Japan about the 
8th of September and coming direct to Sydney.” No such steamer sailed due 
to the fault of neither party. The plaintiff, refusing to accept delivery by any 
other route, sued for failure to deliver according to the terms of the contract. 
Held, that the plaintiff may not recover. Cornish & Co. v. Kanematsu, 13 
New South Wales, 83. 

Ordinarily a party will not be excused from performance of a contract merely 
because it has become impossible. Paradine v. Jane, Aleyn 26; Rowe v. Pea- 
body, 207 Mass. 226, 93 N. E. 604. But it is well settled that where perform- 
ance of the contract depends upon the continued existence of the subject 
matter, in the absence of any warranty by either party that it shall continue 
to exist, the destruction of the subject matter without the fault of either party 
will excuse further performance. Taylor v. Caldwell, 3 B. & S. 826; Martin 
Emerich, etc. Co. v. Siegel, Cooper & Co., 237 Ill. 610, 86 N. E. 1104. The prin- 
ciple of this rule has been extended to cases in which the impossibility arises 
from the failure of the contemplated means of performance. Nickoll & Knight 
v. Ashton, Eldredge & Co., [1901] 2 K. B. 126; Clarksville Land Co. v. Harri- 
man, 68 N. H. 374, 44 Atl. 527. In the principal case the court bases its de- 
cision upon the ground of impossibility of performance. But the case is closely 
analogous to cases of goods sold “to arrive,” in which the words “to arrive” are 
construed as a condition precedent to the liability of either party under the con- 
tract, although the words in the principal case do not so clearly constitute a con- 
dition precedent as they do in the “to arrive” cases. Johnson v.MacDonald, 9 
M. & W. 600; Rogers v. Woodruff, 23 Oh. St. 632. The two doctrines rest upon 
a similar principle, that neither party should be held liable for the failure of 
that which was, in the contemplation of the parties, the basis of the contract, and 
the continued existence of which he did not warrant. See 19 Harv. L. REv. 462. 
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Contracts — Suit By THIRD PERSONS NoT Parties TO ConTRACT — PRoM- 
ISE TO DISCHARGE OBLIGATION OF PROMISEE — INDIAN Law. — In consider- 
ation of the conveyance of property, the defendant promised a debtor to 
discharge his obligation to acreditor. The creditor brought suit on this promise, 
joining the original obligor as defendant, and asked a decree against the prom- 
isor for the amount of the debt. Held, that the plaintiff is entitled to the relief 
sought. Dutt v. Mondol, 17 Calcutta Weekly Notes 1143 (India Civ. App. 
Jur., June, 1913). 

Most American jurisdictions, following the famous case of Lawrence v. Fox 
(20N. Y. 268), allow a creditor whose debtor has been given a promise to pay the 
debt a direct action at law against the promisor. Meyer v. Lowell, 44 Mo. 328; 
Wood v. Moriarty, 15 R. 1. 518. Contra, Borden v. Boardman, 157 Mass. 410, 32 
N. E. 469. A few courts appreciate more clearly the basis of the creditor’s in- 
terest and give relief only by suit in equity to reach and apply the debtor’s right 
against the promisor in satisfaction of the creditor’s claim. Forbes v. Thorpe, 209 
Mass. 570, 95 N. E.955. See article by Prof. Williston, 15 Harv. L. REv. 775 
et seq. In England, however, no one but the promisee may enforce the promise, 
at law or in equity. Price v. Easton, 4 B. & Ad. 433. Cf. Re Empress Engineer- 
ing Co., 16 Ch. D. 125. The radical departure of the principal case from the 
settled English law does not arise from the Indian rule that consideration need 
not move from the promisee. See Pottock, InpIAN Contract ACT, 3 ed., p. 19; 
15 Harv. L. Rev. 771. It is rather an instance of the general tendency of the 
modern law to give direct relief to third persons interested in the performance 
of a contract when such is the intent of the parties. The civil law generally 
permits recovery by a beneficiary. See 16 Harv. L. REv. 43. Even the Eng- 
lish law has lost some of its rigidity by improperly extending its conception of 
a trust. Cf. Moore v. Darton, 4 DeG. & Sm. 517. The recognition in India of 


the substantial justice of the prevailing American view is, therefore, in harmony 
with the trend of legal development. 


— ForMER JEOPARDY — PERJURY — DIFFERENT FALSE- 
HOODS IN SAME PROCEEDING UNDER SAME OATH. — The defendant was in- 
dicted for perjury. He had previously been acquitted on a charge of perjury, 
based on another and different falsehood under the same oath in the same pro- 
ceeding. Held, that the previous trial constitutes former jeopardy. Black v. 
State, 79 S. E. 173 (Ga. Ct. App.). 

The precise point seems never to have arisen before. Perjury is committed 
when one who has taken oath to testify to the truth in a judicial proceeding 
knowingly makes a false statement material to an issue in that proceeding. 
See People v. Fox, 25 Mich. 492, 496; Herring v. State, 119 Ga. 709, 715, 46 
S. E. 876, 879; STEPHEN, Crim. Law Dic., 4 ed., p. 95; 4 Bu. Com. 137. It might 
be deduced from this that each false assertion constitutes a separate crime, 
and that the principal case is erroneously decided. But it is universally held 
that a single count of indictment containing several assignments of perjury 
under one oath is not bad. State v. Bishop, 1 D. Chipm. (Vt.) 120; State v. 
Bordeaux, 93 N. C. 560; Commonwealth v. Johns, 6 Gray (Mass.) 274. Also 
that a count of indictment containing charges of more than one crime is bad 
for duplicity. State v. Dennison, 60 Neb. 192, 82 N. W. 628; Commonwealth 
v. Symonds, 2. Mass. 162; State v. Temple, 38 Vt. 37. It follows therefore that 
various false statements under one oath constitute but one crime. See Stale 
v. Bishop, supra, p. 123. This supports the reasoning of the principal case to 
the effect that violation of th? oath is the gist of the offense, and the several 
falsehoods only so many several means to a single criminal result. The de- 
fendant is therefore clearly within the constitutional guaranty. 


FRAUDULENT CONVEYANCES — WHat CONSTITUTES FRAUD — RIGHTS OF 
CREDITORS — PERSONAL RIGHTS AGAINST TRANSFEREE.—A debtor trans- 
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ferred stock to the defendant, one of his creditors, not to be applied on the debt 
but to assist in placing it beyond the reach of other creditors. Land was trans- 
ferred to the debtor’s wife, another defendant, who had no knowledge of the fraud. 
The stock, which was worth five times par when transferred, became worth- 
less while held by the defendant. The land held by the wife was sold in fore- 
closure and she now holds none of the proceeds. The plaintiff, a judgment 
creditor, seeks to set the transfer aside and recover personal judgment as well. 
Held, that the defendant who participated in the fraud is liable for the value 
of the property transferred, but the bond fide donee is not. Koellhoffer v. 
Peterson, 143 N. Y. Supp. 353 (Sup. Ct.). 

Where property is not taken for the debt, but to enable the debtor to de- 
fraud creditors, the existence of a boné fide obligation will not save the transac- 
tion. Smith v. Schwed, 9 Fed. 483. When one secures the legal title to property 
in violation of the rights of another, he becomes a constructive trustee for the 
person equitably entitled. See 3 Pomeroy Ea. Jur., 3 ed., § 1053. Whether 
the true owner was deprived of his property by fraud, by theft, or by any other 
wrongful method is immaterial. National Mahaiwe Bank v. Barry, 125 Mass. 
20; Humphreys v. Butler, 51 Ark. 351. Soa grantee of a fraudulent conveyance 
has been called a constructive trustee for the grantor’s creditors. Doherty v. 
Holliday, 137 Ind. 282, 288, 32 N. E. 315, 317. This is not strictly accurate, 
because a creditor cannot be said to have an equity in a debtor’s property. 
But such a grantee commits a wrong in confederating with the debtor to place 
the property where the creditors cannot get at it to satisfy their claims. It 
is just that this conscious wrongdoer should not be allowed to profit by his 
wrong. The rules governing the reparation of this wrong are similar to those 
where there is a true constructive trust. If the property or its proceeds in- 
crease in value, the grantor’s creditors reap the benefit. Gillett v. Bate, 86 
N. Y. 87. If the fraudulent grantee sells the property, he is liable for its full 
value, no matter what he got. Post v. Stiger, 29 N. J. Eq. 554. Where some of 
the property has been stolen while in his possession, he must make good the 
loss. Hargreaves v. Tennis, 63 Neb. 356, 88 N. W. 486. In the principal case, 
therefore, the imposing of personal responsibility upon the fraudulent grantee 
seems just in view of the wrong done. No personal judgment, however, should 
be given against an innocent donee. Such a donee’s conscience can only be 
affected when knowledge comes to him that in holding the property he is de- 
priving another of some right. If the money has been spent or disposed of in 
such a way that no proceeds remain, he is not personally liable. Truesdell v. 
Bourke, 29 N. Y. App. 95, 51 N. Y. Supp. 409; Bonesteel v. Bonesteel, 30 Wis. 
516. The result is the same where the property is returned to the grantor. 
Norris v. Jones, 93 Va. 176, 24S. E. 911; Wheeler v. Kirtland, 23 N. J. Eq. 13. 
Since the wife was innocent and neither property nor proceeds remained, the 
decision denying personal liability seems also correct. 


INFANTS — ADOPTION — REQUISITES OF ABROGATION. — With the consent 
of the natural parents, a child was adopted by another couple, according to 
statutory requirements. Later this adoption was abrogated according to stat- 
ute, without the consent of the natural mother, who had meanwhile been di- 
vorced. One of the adoptive parents having died leaving a large estate, the 
child now seeks annulment of this abrogation, on the ground that the mother 
did not consent. Held, that the abrogation is valid. Matter of Ziegler, 50 
N. Y. L. J. 99 (N. Y. Surr. Ct., Oct., 1913). - 

Adoption is governed by the requirements of the statute in force, not being 
known at common law. The statute referred to in the principal case provides 
that an adoption may be abrogated by a decree, on the consent of those parties 
whose consent would be necessary to an adoption. 1 Consort. Laws, N. Y. 
1079. The New York statute, in common with the statutes of Massachusetts, 
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Maine, and Iowa, provides that the consent of a divorced parent is not requi- 
site to an adoption. See Stimson, AMERICAN STATUTE Law, § 6642. The 
abrogation is valid, therefore, on the statute. The case is interesting as bring- 
ing out clearly that the effect of the statute is to create a status, rather than 
a contractual relation. The relation of parent and child is a status, and by 
adoption a status is created which approximates this relation. See Sewall v. 
Roberts, 115 Mass. 262, 276. The tendency of what cases there are on abroga- 
tion of adoption has been to minimize the importance of consent of the parties. 
Unless required by statute, consent of the natural parents is not necessary to 
adoption. Clarkson v. Hatton, 143 Mo. 47, 54. It must follow that consent 
would not be essential to an abrogation under such a statute. 


INTERSTATE COMMERCE — CONTROL BY STATES — RAILROAD REGULATION: 
EFFECT OF CARMACK AMENDMENT ON STATE STATUTE REQUIRING CARRIERS 
TO TRACE SHIPMENTS. — A state statute required any carrier, whether initial, 
intermediate, or terminal, over whose line goods were routed to trace the goods 
and ascertain on which carrier’s line they had been lost or damaged, and re- 
port to the shipper within forty days from the time demand was made. For 
failure so to report it made the carrier liable for the full amount of the damage 
to the goods, and in addition a penalty of fifty dollars; provided that if the 
carrier could show that by the exercise of due diligence the information could 
not be acquired then the carrier should be discharged. The shipper sued the 
terminal carrier. Held, that the statute is constitutional and is not affected 
4 C) Carmack Amendment. Du Pre v. Columbia, etc. R.Co., 79 S. E. 310 

S$. C.). 

A statute similar to this was held constitutional before the passage of the 
Carmack Amendment on the ground that it fell within that class of legislation 
where the jurisdiction of the state is concurrent with the federal government 
in aid of interstate commerce, until Congress has acted. Skipper v. Seaboard, 
etc. Ry., 75 S. C. 276, 55S. E. 454, 7L. R. A. N.S. 388 and note, Ss. C. 20 
Harv. L. Rev. 420. Cf. Ailantic, etc. R. Co. v. Mazursky, 216 U. S. 122, 30 
Sup. Ct. 378; Chicago, etc. Ry. Co. v. Solan, 169 U. S. 133, 18 Sup. Ct. 289. 
But cf. Central of Georgia R. Co. v. Murphey, 196 U. S. 194, 25 Sup. Ct. 218; 
Venning v. Atlantic C. L. R. Co., 78 S. C. 42, 58 S. E. 983. See note to Ailan- 
tic C. L. R. Co. v. Riverside Mills, 55 L. Ed. 167. Although it may be urged 
that the decisions have gone too far in allowing a state to regulate commerce 
where one uniform system is possible, it seems clear that in the absence of the 
Carmack Amendment the statute under discussion would have been held con- 
stitutional. The question now arises whether this field is covered by the Car- 
mack Amendment which makes the initial carrier liable to the shipper for 
damage to or loss of goods shipped, but provides that this shall not deprive 
the shipper of any remedy which he had under the existing law. Amendment, 
June 29, 1906, c. 3501, § 7, 34 STAT. AT LARGE, 595, to Interstate Commerce 
Act, Feb. 4, 1887, c. 104, § 20, 24 Stat. AT LARGE, 386. This amendment 
certainly exhibits an intention on the part of Congress to take control of the 
entire situation and to make the remedies of the shipper against the carrier 
uniform throughout the United States. Adantic C. L. R. Co. v. Riverside 
Mills, 219 U. S. 186, 31 Sup. Ct. 164; Galveston, etc. R. Co. v. Wallace, 223 
U. S. 481, 32 Sup. Ct. 205; Adams Express Co. v. Croninger, 226 U. S. 491, 
33 Sup. Ct. 148, s. c. discussed in 26 Harv. L. REv. 456. Under it a state 
statute prohibiting a railroad from limiting its liability is held to be super- 
seded. Adams Express Co. v. Croninger, supra. ‘The statute in the principal 
case is held inoperative so far as it applies to initial carriers. Meetze v. Southern 
Express Co., 91 S. C. 379, 74 S. E. 823. However, whatever else the proviso 
in the Carmack Amendment may mean, it would seem to preserve the ship- 
per’s remedy against the particular carrier guilty of the wrong. The statute 
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here makes that right effective. On the whole, then, it would seem that the 
liability of the terminal carrier under this statute is not affected by the Car- 
mack Amendment, and that the intention of Congress to exclude the state in 
regard to this right is not sufficiently clear. 


INTOXICATING Liquors — SALES — ORDER BY FRIEND WITHIN PROHIBITED 
Territory. — The defendant, at the request of a neighbor, ordered a quan- 
tity of beer to be shipped into a dry county, paying for it himself and de- 
livering it upon its arrival to the neighbor, who repaid him. The defendant 
had no interest in the beer or profit from the enterprise. He was indicted 
under a local option law making it an offense “to sell, give away, or furnish” 
intoxicating liquors to anyone in the local-option area. Held, that the defend- 
ant may not be convicted. People v. Driver, 20 Detroit Legal News 17 (Mich. 
Sup. Ct., March 20, 1913). 

One may order liquor shipped to him from outside a local-option area with- 
out violating the statute. In the absence of evidence of a contrary intention 
by the parties, delivery of the goods by the seller to a common carrier for ship- 
ment to the buyer transfers title and completes the sale. Badische Anilin und 
Soda Fabrick v. Basle Chemical Works,.[1898] A. C. 200. Hence there is no 
sale in the prohibited territory. Frank v. Hoey, 128 Mass. 263; State v. Wing- 
field, 115 Mo. 428, 22 S. W. 363; Harding v. State, 65 Neb. 238, 91 N. W. 1094. 
There is also no furnishing in the dry county (Southern Express Co. v. State, 
107 Ga. 670, 33 S. E. 637), for title has already passed to the purchaser and 
one cannot “furnish” the owner with his own goods. What one may do him- 
self he may do by an agent, and a sale to the agent is a sale to the principal. 
So where one acts merely as agent for another in purchasing liquor outside 
the local-option area and delivering it to his principal, he is not guilty of any 
act of sale within the county, although he advances his own money and is 
afterwards repaid by the principal. Whitmore v. State, 72 Ark. 14, 77 S. W. 
598; State v. Allen, 161 N. C. 226, 75 S. E. 1082; People v. Tart, 169 Mich. 
586, 135 N. W. 307. The principal case is but an application of the above 
principles. The agent must act, however, bond fide as agent for the buyer 
and not the seller, and without interest in the liquor, or profit from the sale. 
State v. Gross, 76 N. H. 304, 82 Atl. 533; People v. Tari, supra. See 11 Harv. 
L. REv. 468; 13 Harv. L. REv. 609. 


Jury — VentRE: Motion To QuasH — DISCRIMINATION AGAINST NEGROES 
— CONSTITUTIONAL LAW. — Jury commissioners in making up a general venire 
of three hundred citizens for jury service in a county in Louisiana selected only 
white men, although about one quarter of the community was negro. The de- 
fendant, a negro, moved to quash the general venire. Held, that the motion 
was correctly overruled. State v. Turner, 63 So. 169 (La.). 

This method of selecting a venire has been uniformly upheld unless it has 
been affirmatively proved by the appellant that actual discrimination on the 
ground of color took place. State v. West, 40 So. 920, 116 La. 626; Miller v. 
Commonwealth, 127 Ky. 387, 105 S. W. 899. On a motion’ to quash, the bur- 
den of proof is normally on the person asking relief, but the difficulty of affirma- 
tively showing actual discrimination in this class of cases is so great that the 
suggestion of Mr. Justice Harlan to the effect that where, in a community hav- 
ing a large proportion of negroes, it is shown that the venire is by custom com- 
posed exclusively of whites, a prima facie case for discrimination should be 
raised, seems worthy of consideration. Neal v. Delaware, 103 U.S. 370. But on 
the other hand one may argue, as did the court in the principal case, that the 
jury commissioners, all of whom were white, were probably not discrimi- 
nating against the negroes, but were of necessity confined to the selection 
of whites since the law required that they should select for service on the jury 


4 
| 
we 
x . 
| 


RECENT CASES. 185 


men they personally knew to be “competent” for service and “ good and true. ” 
The question of the defendant’s constitutional right under the Fourteenth 
Amendment was not raised in the principal case, but it often is where similar 
facts are involved. See 17 Harv. L. REV. 351. 


MunicrpaL CORPORATIONS — GOVERNMENTAL POWERS AND FUNCTIONS — 
Ricut To Amuse Citizens. — An ordinance passed by the municipal council 
of the city of Toledo ordered a transfer of one thousand dollars to the depart- 
ment of public service for the establishment of a municipal moving-picture 
theatre. The city auditor refusing to make the transfer, a proceeding in 
mandamus was brought against him. Held, that the writ of mandamus be 
denied. State ex rel. City of Toledo v. Lynch, 102 N. E. 670 (Oh.). See Notes, 
p. 162. 


OFFER AND ACCEPTANCE — REWARD — UNILATERAL Contracts. — A re- 
ward is offered for the arrest and conviction of a criminal. A. gives information 
that leads the authorities to B. and C. who identify the criminal. He is arrested 
and confesses. The offeree pays the money into court and files a bill of inter- 
pleader. Held, that the reward be equitably divided between A., B., and C. 
ois Vv. Maloney et al., 20 Detroit Leg. N. 700 (Sup. Ct., Mich., July 18, 
1913 

An offer of a reward is an offer to a unilateral contract, to be accepted by 
performance. It follows that the general principles of the law of contracts 
apply, and that this performance must comply with the terms of the offer. 
Williams v. West Chicago St. R. R. Co., 191 Ill. 610. Performance of only part 
of what is asked for, cannot entitle one to any part of the reward. Furman v. 
Parke, 21 N. J. L. 310; Hogan v. Stophlet, 179 Ill. 150, 63 N. E. 604. Simi- 
larly if the result asked for has been accomplished, but by the efforts of sev- 
eral people acting independently, each of whom performs only a part, no one 
of them can claim to have fulfilled the conditions of the offer, and conse- 
quently the reward has not been earned. If, however, these people had 
codéperated in a partnership, the reward would fairly be earned by that 
partnership for distribution among its members. Kinn v. First Nat. Bank of 
Mineral Point, 118 Wis. 537, 95 N. W. 969. Although is not absolutely clear 
from the report of the principal case, it seems that the claimants acted inde- 
pendently, and if this view of the facts is correct the case cannot be 
supported. 


Post-OFrFicE — WHETHER GOVERNMENT CAN SUE AS BAILEE OF OWNER FOR 
CONVERSION OF Mart — Errect oF OWNER’S Fraup. — The defendant was 
under contract to carry for the plaintiff (the United States) such foreign and 
domestic mail as was delivered to it in accordance with the acts of Congress 
and the regulations of the Post-Office Department. -A package of jewelry 
having a salable value, which was mailed in France and addressed to Havana, 
via the United States, was lost owing to the defendant’s negligence. The postal 
convention between the plaintiff and the French Republic prohibits the trans- 
mission by mail into the United States of any merchandise having a salable 
value. The Postmaster-General imposed a fine upon the defendant, in accord- 
ance with the statute providing such a penalty for delinquencies in the mail 
service, but the amount of the fine was not determined by the value of the 
lost articles. Act June 8, 1872, c. 335, § 266, 17 Stat. AT LARGE, 316. This 
action for the value of the jewelry is brought by the United States as bailee 
of the owner. Held, that the plaintiff cannot recover. United States v. Atlantic 
Coast Line R. Co., 206 Fed. 190 (Dist. Ct., E. D. N. C.). 

Where a railroad carries mails for the government its liability to the govern- 
ment depends upon the special contract between it and the government. A/chi- 
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son, T.& S.F. Ry. Co. v. United States, 225 U.S. 640. The court’s inference that 
the summary power of imposing a fine, conferred upon the Postmaster-General 
by statute, was intended to preclude any recovery under the contract seems 
unjustified. It is a privilege accorded the Post-Office Department for the pro- 
motion of efficient service, and the penalty assessed is a liquidation of damages 
for the public inconvenience. See Otis v. United States, 24 Ct. Cl. 61, 72; 
Parker v. United States, 26 Ct. Cl. 344, 358. No provision of the statute can 
be construed as impairing the right of a bailee to recover for the owner’s benefit 
from a converter, even where the conversion involves no wrong for which the 
bailee would himself be liable before such recovery. The Winkfield, [1902] P. 
42. But the principal case may well constitute an exception to what, it is sub- 
mitted, should be the general rule, for the illegal use of the mails by the party 
for whose benefit the action is brought is a fraud which should vitiate the right 
of the nominal plaintiff. Gibson v. Paynter, 4 Burr. 2298; Orange Co. Bank v. 
Brown, 9 Wendell (N. Y.) 85. 


Prorits A PRENDRE— Ricut To SeLF-HeLp.— The defendants had a 
right to cut heather on the plaintiff’s estate. When the land became thickly 
grown with small trees so as to interfere with gathering the heather, they en- 
tered and began cutting down the trees. The plaintiff asked that they be re- 
strained. Held, that the defendants be enjoined from further cutting. Hope 
v. Osborne, 77 i, P. 317 (Ch. Div.). 

It is uncertain how far the holder of a profit @ prendre may protect his in- 
terest by self-help. One whose property rights have been invaded may cer- 
tainly in some cases take the law into his own hands, provided the amount of 
force used is reasonable. The victim of a private nuisance may enter upon the 
offender’s land and forcibly abate it. Amoskeag Mfg. Co. v. Goodale, 46 N. H. 
53; Roberts v. Rose, L. R. 1 Exch. 82. But if the land owner was not the orig- 
inal wrongdoer, notice must be given first, except in emergencies. Jones v. 
Williams, 11 M. & W. 176. The owner of a chattel which is wrongfully being 
detained from him may in general enter and retake it. Madden v. Brown, 
8 N. Y. App. Div. 454, 40 N. Y. Supp. 714. But he may not enter upon the 
land of one who is not responsible for the chattel’s being there, as where a 
former tenant is claiming a chattel that he left behind. Amthony v. Haney, 
8 Bing. 186. The holder of an easement may remove any obstruction placed 
upon it by the owner of the servient tenement without making a prior request. 
Quintard v. Bishop, 29 Conn. 366. But if it was put there by a stranger or 
by the grantor of the servient owner, notice must be given. O’Shaughnessey 
v. O’Rourke, 36 Misc. (N. Y.) 518, 73 N. Y. Supp. 1070. Lord Coke indi- 
cated that the holder of a profit @ prendre was justified in breaking down any 
serious obstruction erected: by the land owner. 2 Inst. 88. So it has been 
held that where the lord has planted hedges a commoner may pull them up. 
Mason v. Caesar, 2 Mod. 65. But on the analogy of the above cases it would 
seem that where the landowner, as in the principal case, has been guilty of no 
misfeasance, but merely of a failure to do something, the holder of a profit 2 
prendre should not have self-help; certainly not without prior request. Where 
affirmative duties are involved it would seem safer to leave all remedy to the 
courts. 


4 


SALES — Britt or Lapinc — CARRIER’s LIABILITY UNDER AN “ORDER’’ 
Britt — Forcep Brit. — A seller, delivering two carloads of beans to the car- 
rier, took “order” bills of lading on which the buyer was named as both con- 
signor and consignee. By express stipulation in the bills their surrender was 
to be a prerequisite to delivery of the goods by the carrier. The seller retained 
possession of the bills as security for the price. The buyer forged other bills, 
indorsed them in blank, and sold them to a third person who secured delivery 
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on them from the defendant carrier. Held, that the carrier is not liable to 
the seller. Nelson Grain Co. v. Ann Arbor R., 140 N. W. 486 (Mich.). 

That a “straight” bill is nothing more than a contract under which delivery 
can be made without taking up the bill may be true. Singer v. Merchants’, 
etc. Co., 191 Mass. 449, 77 N. E. 882. But an “order” bill of lading by its 
form and frequently by express stipulation represents that it is an indispen- 
sable key to the delivery of the goods by the carrier. Goepel v. Hamburg, etc. 
Co., 191 Fed. 744; Forbes v. Railroad, 133 Mass. 154. When the consignee of 
an “order” bill of lading, having possession of it, secures delivery of the goods 
without surrendering the bill, a subsequent holder of the indorsed bill can hold 
the carrier for conversion. Ratzer v. Burlington, etc. R., 64 Minn. 245, 66 
N. W. 988; Chesapeake S. S. Co. v. Merchants’ National Bank, 102 Md. 589, 63 
Atl. 113. Cf. Ridgway Grain Co. v. Penna. R., 228 Pa. 641, 77 Atl. 1007. By 
general custom bills may be made out to the order of the buyer and possession 
of the bills retained by the seller or his agent for the purpose of preventing 
delivery till the price is paid. See WILLISTON, SALES, § 285. In the princi- 
pal case, however, the court argues that the carrier had no notice of the right 
or desire on the part of the plaintiff to prevent delivery, since he was not even 
named on the bill of lading as consignor. Suck an argument might apply to a 
shipment under a “straight” bill of lading. Its use here fails to observe the 
essential difference between “straight” and “order” bills which has been 
pointed out. If, under all circumstances, the courts would require the car- 
rier to take up the “order” bill before delivering the goods, less confusion 
would result, and a valuable mercantile custom would be recognized and effec- 
tive. The Uniform Sales Act, recently adopted by Michigan, accentuates 
the distinction contended for. Untrorm Sates Act, § 20 (2 and 3). See WILLIS- 
TON, SALES, § 281 ff. In accord with the principal case: St. Louis, etc. R. v. 
Gilbreath, 144 S. W. 1051 (Tex.). For further discussion of the distinction 
between “straight” and “order”’ bills of lading see 22 Harv. L. REV. 534; 23 
Harv. L. REv. 146. 


SALES — SALE oF Goops Act — NoTIcE oF SHIPMENT BY SEA. — The plain- 
tiff sold goods to the defendant F. O. B. Antwerp, the shipping point. The 
Sale of Goods Act, § 32 (3), provides that “unless otherwise agreed, where 
goods are sent by a route involving sea transit, under circumstances in which 
it is usual to insure, the seller must give such notice to the buyer as will enable 
him to insure, and if he fails, the goods shall be at his risk.”” No notice was 
given. The goods were lost uninsured, and an action is brought relying upon 
this section. Held, that the section had no application to F. O. B. sales. 
Wimble v. Rosenberg, 57 Sol. J. 392, 784 (K. B. Div.; aff’d Ct. App., July, 1913). 

This section of the English Sale of Goods Act, followed in the American 
Uniform Sales Act, § 46 (3), is foreign to the common law, being adopted from 
the Scotch law, where the rule has long been well settled. Arnot v. Stewart, 
6 Paton App. Cas. 289; Fleet v. Morrison, 16 Sess. Cas. 1122. Prior to this 
case there had been no English or American decision on this section. The 
present case seems incorrect. No reason appears for excepting F. O. B. sales 
from the requirements of the section. On the contrary, F. O. B. sales are the 
very kind in which notice is required; for in the other two kinds of sales common 
in England, where sea transit is involved, “C. I. F.” sales (where the price covers 
the cost, freight, and insurance), and “ex ship” sales (where the ship is named), 
obviously notice is immaterial. Moreover, a sale F. O. B. place of shipment is 
equivalent to an ordinary shipment. To except such a sale from the section 
is practically cancelling the section. The requirement of notice is reasonable. 
Title has passed to the buyer, and he should be given the opportunity to insure 
the goods. The aversion shared in by many courts to recognizing that a statute 
changes the common law seems here to have been carried to extreme lengths. 


: 
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STATUTES— INTERPRETATION — STATUTE ALLOWING TO AssESS PUN- 
ISHMENT. — A statute authorized the jury in bringing in their verdict to inflict 
the death penalty in a trial for rape, although the court on its own initiative 
could not pronounce so heavy a sentence. The defendant pleaded guilty to 
secure the lighter penalty but was forced by the court to stand trial. Held, that 
the ruling was correct for otherwise a jury trial would be denied the defendant. 
United States v. Green, 41 Wash. L. Rep. 216 (Dist. Col.). 

For a comment upon this case see this issue of the REvIEw, at p. 169. 


Sunpay Laws — Vatipity oF Contract EXECUTED ON SUNDAY — SUB- 
SEQUENT Promise To Pay. — The defendant hired an automobile from the 
gue on a Sunday for the purpose, as the court puts it, of “joy riding.” 

is was in violation of the Sunday law. On a subsequent secular day the 
defendant promised to pay the plaintiff for the ride. Held, that the plaintiff 
cannot recover. Jones v. Belle Isle, 79 S. E. 357 (Ga.). 

The asserted policy of the law against contracts made on Sunday forbids 
the enforcement of such agreements by the courts. Riddle v. Keller, 61 N. J. 
Eq. 513, 48 Atl. 818; Day v. McAllister, 15 Gray (Mass.) 433. The illegality 
of Sunday contracts, however, is not so serious that the parties lose all legal 
remedies. Adams v. Gay, 19 Vt. 358. If the agreement is wholly executory, 
the parties may disregard it completely and on a week day adopt its terms in 
a new contract. Miles v. Janvrin, 200 Mass. 514, 86 N. E. 785. Furthermore, 
if property has been transferred on Sunday without consideration, to prevent 
unjust enrichment the law gives the vendor the right to repudiate the whole 
transaction and obtain restitution of his property. Tucker v. Mowrey, 12 
Mich. 378; Ladd v. Rogers, 11 Allen (Mass.) 209. Contra, Chestnut v. Har- 
baugh, 78 Pa. 473. If on a secular day the contract is adopted, then, since the 
vendor thereby surrenders his right to restitution, there is sufficient considera- 
tion to support the new promise by the transferee. Wéilliams,v. Paul, 6 Bing. 
653, 4 M. & P. 532; Sayles v. Wellman, 10 R. I. 465; Brewster v. Banta, 66 
N. J. L. 367, 49 Atl. 718. But where restitution is impossible by reason of the 
nature of the performance rendered, as in the principal case, repudiation ac- 
complishes nothing. The policy of the law, moreover, forbids quasi-con- 
tractual liability, since it tends to enforce the unlawful agreement. Therefore 
the new promise in such a case lacks consideration. As the policy of the law 
also prevents its operation as a ratification of the original transaction, the 

rincipal case seems correct. Pope v. Linn, 50 Me. 83. Many authorities, 
it is true, appear to sanction ratification, but it is submitted that in reality 
their doctrine conforms to the analysis indicated above. 


Torts — Nature oF Tort Liasitity IN GENERAL — LIABMITY WITHOUT 
NEGLIGENCE — Biastinc. — The defendant in doing railroad construction 
work exploded a blast, the vibrations from which destroyed the plaintiff’s 
well. The defendant had not been negligent. Held, that the plaintiff may 
recover. Patrick v. Smith, 134 Pac. 1076 (Cal.). 

This case is opposed to American authority which holds that, in the absence 
of negligence, the plaintiff cannot recover when damage is caused by the vibra- 
tions from blasting. Derrick v. Kelley, 136 N. Y. App. Div. 433, 120 N. Y. 
Supp. 996; Booth v. Rome, Watertown & O. T. R. Co., 140 N. Y. 267, 35 N. E. 
592. When, however, the damage is due to débris thrown on the plaintiff’s 
land, the weight of authority is that liability is absolute. Hay v. Cohoes Co., 
2 N. Y. 159; Langhorne v. Turman, 141 Ky. 809, 133 S. W. 1008. This latter 
class of cases is explained by the fact that there is a technical trespass. There 
seems, however, little distinction between setting a force in motion, knowing it 
will project rocks through the air, and knowing it will project vibrations through 
the earth and air. Hickey v. McCabe, 30 R. I. 346, 75 Atl. 404; Colton v. 
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Onderdonk, 69 Cal. 155, 10 Pac. 395. There seems no sufficient reason for 
distinguishing these two classes of cases, and the law should either treat 
blasting as an action at peril and give a recovery in both, or it should deny 
it in both and only apply the test of negligence aided by the doctrine of 
res ipsa loquitur. Probably the reason for the distinction is that the courts 
have felt themselves fettered by precedent in the case of the technical tres- 
pass, and yet have been unwilling to extend the doctrine to the vibration 
cases. 


TRADE MARKS AND TRADE NAMES— MARKS AND NAMES SUBJECT OF 
OwnersHip — NAME OF A PATENTED ARTICLE. — The complainant, since 
1886 under sole rights to American sales, had been selling a hair brush made 
in England and patented in both England and America. Upon the articles 
sold by the complainant was stamped, “Ideal Brush, London, patented.” In 
1903 the patent expired. In 1905 the complainant registered the mark. The 
defendant recently began selling the same brushes under the name “Ideal.” 
Held, that the defendant be restrained from using this name. Hughes v. Alfred 
H. Smith Co., 205 Fed. 302. 

Words descriptive of the article or its quality are not susceptible of appro- 
priation as trade marks. Raggett v. Findlater, L. R. 17 Eq. 29; Computing 
Scales Co. v. Standard, etc. Co., 118 Fed. 965. “Ideal,” while near the line, 
is probably not descriptive. Waterman v. Shipman, 130 N. Y. 301, 29 N. E. 
111. It is held, however, that a non-descriptive word, otherwise the subject 
of exclusive appropriation, becomes publici juris when applied to a patented 
article, and dies with the patent if the mark has come to signify the goods 
rather than their maker. Wheeler & Wilson Co. v. Shakspear, 39 L. J. Ch. 36; 
Singer Manufacturing Co. v. June Manufacturing Co., 163 U. S. 169. It is a 
question of fact in each case whether the name attaches to the article or to the 
manufacturer. Cf. Singer Manufacturing Co. v. Wilson, 3 A. C. 376, with 
Singer M fanufacturing Co. v. Loog, 8 A. C. 15. But the courts, by regularly 
interpreting the facts to show that the name designates the article only, have 
practically reached a rule of law that the name dies with the patent. A reason 
of policy given is that otherwise the patentee would perpetuate a monopoly. 
Dover Stamping Co. v. Fellows, 163 Mass. 191, 40 N. E. 105. Two elements 
seem to enter into forming this monopoly: the business ability of the maker 
in establishing the name, and the past aid of the patent in preventing the rise 
of competing names. What the patentee built up from the first factor should 
certainly be protected; and what he enjoys from the second could usually be 
overthrown at the expiration of the patent by another firm selling the same 
article on its merits under their own name. This might be difficult when the 
product has no other title than that bestowed upon it by the first producer, 
such as “Tabasco,” and “Linoleum.” New Iberia, etc. Co. v. McIlhenny’s Son, 
‘61 So. 131 (La.); Linoleum Manufacturing Co. v. Nairn, 38 L. T. R. 448. In 
such cases the court correctly found as a fact that the name had become descrip- 
tive of the article. But when, as in the principal case, the goods have a descrip- 
tive name other than that the patentee has bestowed, fair competition by 
another should be less difficult. In such cases, it is submitted, the courts should 
find as a fact that the name signifies the patentee, not the article. The court 
in the principal case, however, maintains that the Trade Mark Act of Feb. 20, 
1905, C. 592, § 5, disposes of the case in view of the fact that this act has been 
held to mean that any mark, though not a valid trade mark at the time, may 
be registered if in exclusive use for ten years prior to1905. Thaddeus Davids Co. 
v. Davids, 178 Fed. 801. But as it may well be doubted whether this section 
of the Trade Mark Act has an application to a situation of this kind, the 
principal case would seem to mark a change from the former harsh treatment 
accorded trade marks on patented articles. 


190 HARVARD LAW REVIEW. 


TRADE MARKS AND TRADE NAMES — PROTECTION APART FROM STATUTE— 
Basis AND EXTENT — TERRITORIAL Limitation. — The plaintiff manufac- 
tured and sold wafers under the name of “Boston Wafers.” The defendant 
had been restrained from using that name within certain limits. The plaintiff 
now asks an injunction covering the whole of the United States, upon proving 
that he has established a secondary meaning in a few states outside the original 
limits. Held, that the defendant will be restrained in that territory only where 
the plaintiff has established such secondary meaning. Briggs v. National 
Wafer Co., 102 N. E. 87 (Mass.). 

The plaintiff can acquire in a trade name of this kind only the right to pre- 
vent another party’s appropriating his good will. Canal Co. v. Clark, 13 Wall. 
(U. S.) 311; Reddaway v. Banham, [1896] A. C. 199. See 9 Harv. L. REv. 291; 
13 Harv. L. Rev. 152. It would seem to follow that his right to protection is 
merely coextensive with this good will, and the injunction should extend no 
further. Where two parties have each established a good will for the same 
trade name in different parts of the country, courts have refused to allow one 
to invade the territory of the other, apparently admitting the right of each to 
use the name in his own territory. Cohen v. Nagle, 190 Mass. 4, 76 N. E. 276; 
Levy v. Waitt, 61 Fed. 1008; Eastern Outfitting Co. v. Manheim, 59 Wash. 428, 110 
Pac. 23; see cases collected in 35 L.R.A.N.S.251. Under such circumstances 
there would probably exist a third territory where anyone might use the trade 
name. This is the first case where a court has placed a sharply defined territorial 
limit upon a plaintiff’s right of exclusion; but it is submitted that the result is 
perfectly equitable, and a logical extension of the previous decisions. 


TROVER AND CONVERSION — DENIAL OF ACCESS TO PREMISES UPON WHICH 
A CuatTTeEt Lies. — The defendant, a tenant rightfully in possession of land, 
refused to allow the plaintiff, a former tenant, to enter and remove hay left 
there by him after the expiration of his tenancy, because such an entry would 
injure the growing crop. Held, that the defendant is not guilty of conversion. 
Sears v. Sovie, 143 N. Y. S. 317. 

The decision is based on the reasonableness of the refusal, although it might 
well have rested on the narrower ground that the proposed entry would have 
been a trespass. Where an irrevocable license to enter and remove the chattel 
exists, denial of access is a conversion, because tantamount to wrongful deten- 
tion. Nichols v. Newsom, 2 Murph. (N. C.) 302; McKay v. Pearson, 6 Pa. 
Super. Ct. 529. But where there is no such license, a denial of access, with- 
out more, seems clearly within the tenant’s legal right. It is true that equity 
will not interfere to prevent a mere technical trespass by the owner of chattels 
under such circumstances. Gates v. Johnston Lumber Co., 172 Mass. 495. 
And it has been said that an unreasonable denial of access, even to one having 
no right to enter, who wishes to remove his chattels, would be conversion. 
Thorogood v. Robinson, 6 Q. B. 769, at p. 772. This seems to have been the 
ratio decidendi of at least one decided case. Erskine v. Savage, 96 Me. 57, 51 
Atl. 242. Although equity will not interfere to protect the tenant from such 
a threatened violation of his technical legal rights, it seems difficult to find a 
basis for its interference in favor of the owner of the chattels; and if no remedy 
exists at equity, it is even harder to justify the imposition of any duty at law. 


Trusts — NATURE OF THE TrusT RELATION — Deposit IN BANK FOR 
Speciric Purpose —To Secure LetTer oF Crepit. — The plaintiff had 
taken a letter of credit from the now insolvent bank, and had agreed in return 
that his salary should be deposited with them as it fell due. When the bank 
failed their books showed a large balance of deposits in excess of drafts. The 
plaintiff is seeking to recover the entire amount due him on the ground that 
the bank held his deposits as a trust fund. Held, that he must share with the 
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general creditors. Taussig v. Carnegie Trust Co., 49 N. Y. L. J. 913 (N. Y. 
App. Div., April, 1913). 

Money deposited in a bank is presumed to create the relation of debtor and cred- 
itor, and a trust fund cannot be made out unless there are special circumstances 
to show that the parties expressly intended thus to limit the deposit. McGregor 
v. Battle, 128 Ga. 577, 58 S. E. 28. The principal case seems clearly right, for 
nothing appears in the agreement to indicate that the bank was not at liberty 
to mingle the salary payments with its own funds as fast as they were deposited, 
and there can therefore be no specific trust res. Kuehne v. Union Trust Co., 
133 Mich. 602, 95 N. W. 715. On the general question of distinguishing be- 
tween trust funds and general deposits, see 12 Harv. L. REv. 221; 16 Harv. 
L. Rev. 228; 25 Harv. L. REv. 558. 


BOOK REVIEWS. 


Das ProsieM DES NATURLICHEN Recuts. By Erich Jung, Professor in the 
University of Strassburg. Leipzig: Duncker and Humblot. 1g12. 
PP. lV, 334. 

A few years ago, nothing seemed to be so dead as “natural law.” It seemed 
to be agreed that attempts to work out jural ideals were quite futile, except 
as analysis, comparative law, and legal history might be made to yield criteria 
by which particular rules might be measured in order to make the law more 
systematic and logically consistent. In truth, in the nineteenth century 
“natural law” was an exotic. The watchwords of the time were certainty and 
security. The legal institutions of the time, to which jurists sought to assimi- 
late all things, were property and contract. It was a period not of growth but 
of maturity, and such periods have little use for philosophy. 

To-day a movement is in progress which is very like the transition from the 
stage of strict law to that of equity in the jus gentium and in the rise of the 
court of chancery. Indeed the analogy to the latter is especially noteworthy. 
The strict law took no account of the moral aspect of conduct. In its zeal 
for certainty and uniformity it became so wholly unmoral that a sixteenth- 
century serjeant at law could gravely inform us that it was contrary to the 
law of God that a specialty creditor who had been paid but who had not given 
a release under seal should be precluded from exacting payment a second time. 
In like manner, in its zeal for security of acquisitions and security of transac- 
tions, the law of the nineteenth century came almost to ignore the moral worth 
of the individual. An infusion of moral ideas from without the law proved the 
remedy in the former case. In the latter, a like infusion of social ideas from 
without is evidently to be the remedy. But, what is more significant for the 
present purpose, when jurists come to be affected by the movement, they have 
recourse once more to the phrase “natural law,” which has done duty twice 
before in legal history under like circumstances. Accordingly we have a re- 
vival of natural law in France, and now Germans, who but the other day were 
speaking scornfully of das selige Naturrecht are devoting elaborate treatises to 
the problem of jural ideals. A constructive period is at hand, the analytical 
and historical methods, which suffice for a period of maturity and stability, 
fail to satisfy, and the old attempts to construct an ideal law suggest that we 
may at least work out the ideals of the time and place and thereby provide a 
better critique of rules and doctrines and a surer basis for their development 
whether by judicial experience or by legislation. 

For the most part Professor Jung’s book has to do with problems connected 
with the Continental codes. At first these problems would seem to have little 
direct or immediate interest for the American lawyer. Except to some extent 
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in applying our bills of rights, we are not called upon to devise theories of 
interpretation which will enable the law to grow although tied to authoritative 
texts. Our task is rather to work out means of developing our received tradi- 
tion along new lines. But the immediate agency of growth in each case is to 
be judicial empiricism. This goes without saying in our law, and recent con- 
tinental writing indicates clearly enough that it will be true substantially for 
the rest of the world. 

In other periods of growth,’ the chief force has been the attempt of jurists to 
make law conform to certain ideals. If in the past the mistake has been made 
of trying to discover universal ideals, valid for all men, in all times, at all places, 
yet in practice these ideals have proved to be ideals of the epoch and of the 
locality. They have failed to maintain themselves for the very reason that 
made them valuable. Purporting to be absolute and universal, they have been 
relative and even provincial. Hence the easy victory of the historical school, 
in overthrowing the notion of an absolute natural law, has proved short lived. 
The attempt to make the law conform to ideals provided a healthy critique 
for which analysis and history have not been able to afford a substitute. 

If judicial empiricism may be guided consciously by philosophical statement 
of the ends to be reached and a critical study of the judicial sense of right as a 
source of law, a science of judicial law making may be attained which is of 
much more practical importance in a period of legal growth than the science 
of legislative law making, to which we are coming to give so much attention. 
The reshaping of the traditional element of our law demands some such science, 
and we cannot be content much longer with theories of law making which 
neglect the principles and ideals which should govern in shaping the most 
significant and most enduring portions of the legal system. Professor Jung, 
therefore, is dealing, from a continental standpoint, with problems with which 
we also must wrestle. The thoughtful student of American law, and above all 
the American teacher of law, in whose work, as Professor Williston has shown, 
— of law are especially important, cannot fail to read such a book with 
profit. R. P. 


A Dicest oF Equity. By J. Andrew Strahan and G. H. B. Kenrick. Third 
Edition, by J. Andrew Strahan, assisted by C. H. Castor. London: But- 
terworth & Co. 1913. pp. liv, 562, and 33 (index). 


It is something of an undertaking to set forth in an octavo volume of less 
than six hundred pages the English law on the various subjects included under 
the head of Equity. Mr. Strahan and Mr. Kenrick, however, have produced 
such a treatise and one which cannot fail to give the student, for whose use it 
is primarily intended, a real conception of the system of Equity as administered 
in the English courts to-day. The statements of the leading principles, which 
are printed in large type, show a talent for isolating the fundamental. The 
illustrative cases, about thirteen hundred in number, are well selected and dis- 
cussed with discrimination. 

In dealing with the subject of Trusts, which occupies nearly a third of the 
book, the authors wisely refrain from attempting to define a trust, but an at- 
tentive reader will grasp its real nature and characteristics. It does not seem, 
however, that the classification of Trusts is altogether fortunate; while the 
reader will understand what is meant by Declared and Constructive Trusts, 
the scope of Presumed Trusts is not so evident. The statement (p. 203) that 
“owing to the decision that trusts in land do not arise by operation of law on 
the transfer of the land to a person who gives no value, if such a trust is intended 
it must be evidenced by writing,” seems to be misleading as a statement of the 
English law, in view of the decision of Jn re Duke of Marlborough, [1894] 
2 Ch. 133 and the cases there cited. The statement of the doctrine of Subroga- 
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tion (p. 356) seems hardly accurate. The proposition as to Assignment of 
After Acquired Property (p. 357) seems to be laid down somewhat too broadly. 
The changes in this edition are not extensive. The book on the jurisdiction 
of Chancery has been recast and enlarged, and to that on Equitable Rights 
matter has been added relating to Married Women’s and Infants’ Property. 
The brevity of the time which has elapsed since the prior editions appeared 
shows the well-deserved popularity of the book. A. W. S. 


THE LAWYER IN LITERATURE. By John Marshall Gest. Boston: Boston Book 
Co. 1913. pp. xiv, 249. 


The scope of this book is indicated by its table of contents, which includes 
essays on the law and lawyers of Charles Dickens, Sir Walter Scott and Balzac, 
on the writings of Coke, the influence of Biblical texts on English law, and on 
the historical method of studying the law, as illustrated by the law of Master 
and Servant. Most of the chapters have been published previously in law 
magazines, but they are well worth gathering in a book. 

Though the law has always been said to be a jealous mistress, yet a certain 
flavor of literature has clung to it, and there will be cause for regret if this 
ceases to be true as the profession becomes more utilitarian in its aims and the 
work of its members more narrowly specialized. 

Dean Wigmore contributes an interesting preface to Judge Gest’s book, in 
which he sets forth the practical advantages to a lawyer of an acquaintance 
with literature. Doubtless there are practical advantages. If there were none 
other than to enable him to view in a better perspective faults, real or imag- 
inary, of the law and lawyers, it would be much. 

When we read the exhortation of Dick the Butcher to Jack Cade, “The 
first thing we do, let ’s kill all the lawyers”; and discover the length of time that 
it took Lord Eldon to decide a suit in Chancery, and remember that, never- 
theless, the law and lawyers have survived and improved, we are justified in 
hoping that they may survive a good while longer and make further improve- 
ment without a complete social upheaval to bring about these results. 

But to those who care for it, literature is likely to be like beauty, its own 
excuse for being; and if this little book excites an interest in the books with 
which it deals, and with other books of great writers, it will serve a good purpose. 

Ss. W 


REGULATION, VALUATION, AND DEPRECIATION OF PuBLic Utmities. By 
Samuel S. Wyer. Columbus, Ohio: Sears & Simpson Co. 1913. pp. 313. 


There is a good deal that is valuable in this rather unusual book upon the 
general subject of public-service regulation, and the form of the presentation 
is well designed to give the reader access to its contents. It is plain that the 
arrangement of the book has received much thought, and it is worked out in 
the careful way engineers have. Each chapter is carefully analyzed by a dia- 
gram prefacing it, and each paragraph is backed up by a reference to its source 
in the authorities. The reference data and the selected bibliography increase 
the value of the book as a reference work. The book is apparently designed 
to put the engineering profession in touch with the way the legal profession 
views these problems. But it should be of equal value in putting at the dis- 
posal of lawyers the methods used by engineers in reporting upon public utili- 
ties. We are undertaking to regulate all the doings of these public services by 
legal principles now-a-days. And the lawyer must, therefore, have an under- 
standing of the technique of the businesses with which he is dealing, such as 
he may get in this hand-book for engineers. B. W. 
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A History or Divorce. By S. B. Kitchin. Cape Town: J. C. Juta & Co. 
1912. pp. XVi, 293. 

This book is an essay on the history of divorce from the early Roman to the 
present times. It is not a complete history of the subject, for the author has 
not had the use of unusual library facilities. It covers in a brief, readable way 
the law during the Roman period, in the Eastern Church and Eastern Europe, 
in the canon law and Western Europe, from the Reformation to the French 
Revolution, in England, the United States, and the British Colonies. Only 
sixteen short pages are devoted to the United States, the most fruitful field for 
constructive work in divorce law. The book is as complete as anything now 
in existence on the whole subject, but is far from being exhaustive. The most 
interesting feature is the writer’s treatment of the various intellectual and 
religious movements affecting divorce. 


PsycHotocy APPLIED TO LEGAL EvipENcE. By G. F. Arnold. Calcutta: 
Thacker, Spink, and Company. 1913. pp. 607. 

Mopern Law or Eviwence. By Charles F. Chamberlayne. Volume IV, 
Relevancy. Albany: Matthew Bender and Company. 1913. pp. xxxv, 
4956. 
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ton: Princeton University Press. 1913. pp. 50. 
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Princeton University Press. 1913. pp. 82. 

THe VENEZUELAN BounDARY CONTROVERSY. By Grover Cleveland. Prince- 
ton: Princeton University Press. 1913. pp. 122. 

NATIONAL SuPREMACY. By Edward Corwin. New York: Henry Holt and 
Company. 1913. pp. viii, 321. 

A History oF CONTINENTAL CRIMINAL PROCEDURE. By A. Esmein. Trans- 
lated by John Simpson. Boston: Little, Brown, and Company. 1913. 
pp. xlv, 640. 

FLOTSAM AND JETSAM. By Albert W. Gaines. Brookline and Boston: The 
Riverdale Press. 1913. pp. 107. 

Ams TO THE Stupy AND UsE or Law Books. By F. C. Hicks. New York: 
Baker, Voorhis, and Company. 1913. pp. 129. 

THe THIRTEENTH Juror. By Frederick T. Hill. New York: The Century 
Company. 1913. pp. 211. 

Law or Contracts. By Ernest W. Huffcut and Edwin H. Woodruff. Third 
Edition. Albany, N. Y.: Banks and Company. 1913. pp. 774. 
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XII, Law of Property (continued). London and Boston: Butterworth 
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